GOODS & SERVICES TAX /IDT UPDATE-167

1) Clarification to deal with difference in Input Tax Credit (ITC) availed in
FORM GSTR-3B as compared to that detailed in FORM GSTR-2A for FY
2017-18 and 2018-19.

Circular No. 183/15/2022-GST dt. 27.12.2022 has been issued to provide
clarification regarding the manner of dealing with discrepancies between the amount
of ITC availed by the registered persons in their FORM GSTR-3B and the amount
as available in their FORM GSTR-2A during FY 2017-18 and FY 2018-19, as
under:

In the following circumstances:

a) Where the supplier has failed to file FORM GSTR-1 for a tax period but has
filed the return in FORM GSTR-3B for said tax period, due to which the
supplies made in the said tax period do not get reflected in FORM GSTR-2A of
the recipients.

b) Where the supplier has filed FORM GSTR-1 as well as return in FORM GSTR-
3B for a tax period but has failed to report a particular supply in FORM GSTR-
1, due to which the said supply does not get reflected in FORM GSTR-2A of
the recipient.

c¢) Where supplies were made to a registered person and invoice is issued as per
Rule 46 of CGST Rules containing GSTIN of the recipient, but supplier has
wrongly reported the said supply as B2C supply, instead of B2B supply, in his
FORM GSTR-1, due to which the said supply does not get reflected in FORM
GSTR-2A of the said registered person.

d) Where the supplier has filed FORM GSTR-1 as well as return in FORM GSTR-
3B for a tax period, but he has declared the supply with wrong GSTIN of the
recipient in FORM GSTR-1.

the proper officer shall seek the details from the registered person regarding all the
invoices on which ITC has been availed by the registered person in his FORM
GSTR-3B but which are not reflecting in his FORM GSTR 2A. He shall then
ascertain fulfillment of the following conditions of Section 16 of CGST Act in
respect of the input tax credit availed on such invoices by the said registered person:

i.  that he is in possession of a tax invoice or debit note issued by the supplier or
such other tax paying documents

ii. that he has received the goods or services or both

iii. that he has made payment for the amount towards the value of supply, along
with tax payable thereon, to the supplier
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Besides, the proper officer shall also check whether any reversal of input tax credit
is required to be made in accordance with section 17 or section 18 of CGST Act and
also whether the said input tax credit has been availed within the time period
specified under sub-section (4) of section 16.

In order to verify the condition of clause (c) of sub-section (2) of section 16 that tax
on the said supply has been paid by the supplier, the following action may be taken
by the proper officer.

e In case, where difference between the ITC claimed in FORM GSTR-3B and that
available in FORM GSTR 2A of the registered person in respect of a supplier for
the said financial year exceeds Rs 5 lakh, the proper officer shall ask the
registered person to produce a certificate for the concerned supplier from the
Chartered Accountant (CA) or the Cost Accountant (CMA), certifying that
supplies in respect of the said invoices of supplier have actually been made by
the supplier to the said registered person and the tax on such supplies has been
paid by the said supplier in his return in FORM GSTR 3B. Certificate issued by
CA or CMA shall contain UDIN. UDIN of the certificate issued by CAs can be
verified from ICAI website https.//udin.icai.org/search-udin and that issued by
CMAs can be verified from ICMAI website
https://eicmai.in/udin/VerifyUDIN.aspx.

e In cases, where difference between the ITC claimed in FORM GSTR-3B and
that available in FORM GSTR 2A of the registered person in respect of a
supplier for the said financial year is upto Rs 5 lakh, the proper officer shall ask
the claimant to produce a certificate from the concerned supplier to the effect
that said supplies have actually been made by him to the said registered person

and the tax on said supplies has been paid by the said supplier in his return in
FORM GSTR 3B.

In circumstance listed out in point (d), additionally, the proper officer of the actual
recipient shall intimate the concerned jurisdictional tax authority of the registered
person, whose GSTIN has been mentioned wrongly, that ITC on those transactions
is required to be disallowed, if claimed by such recipients in their FORM GSTR-3B.
However, allowance of ITC to the actual recipient shall not depend on the
completion of the action by the tax authority of such registered person, whose
GSTIN has been mentioned wrongly, and such action will be pursued as an
independent action.

It may be noted that for the period FY 2017-18, as per proviso to section 16(4) of
CGST Act, the aforesaid relaxations shall not be applicable to the claim of ITC
made in the FORM GSTR-3B return filed after the due date of furnishing return for
the month of September, 2018 till the due date of furnishing return for March, 2019,
if supplier had not furnished details of the said supply in his FORM GSTR-1 till the
due date of furnishing FORM GSTR-1 for the month of March, 2019.

It may also be noted that the clarifications given here are case specific and are
applicable to the bonafide errors committed in reporting during FY 2017-18 and
2018-19. Further, these guidelines are clarificatory in nature and may be applied as
per the actual facts and circumstances of each case and shall not be used in the
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2)

interpretation of the provisions of law.

These instructions will apply only to the ongoing proceedings in scrutiny/audit/
investigation, etc. for FY 2017-18 and 2018-19 and not to the completed
proceedings. However, these instructions will apply in those cases for FY 2017-18
and 2018-19 where any adjudication or appeal proceedings are still pending.

The complete circular can be accessed at Circular No. 183/15/2022-GST dt.
27.12.2022

Clarification on the entitlement of input tax credit where the place of supply is
determined in terms of the proviso to sub-section (8) of section 12 of the IGST
Act, 2017

Proviso inserted in sub-section (8) of section 12 of the IGST Act, w.e.f. 01.02.2019,
provides that where the transportation of goods is to a place outside India, the place
of supply of the said service shall be the place of destination of such goods.

As the place of supply of services in the above proviso, is the concerned foreign
destination and not the State where the recipient is registered under GST, doubts
have been raised regarding the availability of input tax credit of the said services to
the recipient located in India.

Circular No. 184/16/2022-GST dt. 27.12.2022 has been issued to clarify the said
issue as under:

S. Issue Clarification

1. In case of supply of services | The place of supply shall be the
by way of transportation of | concerned foreign destination where
goods, including by mail or | the goods are being transported.
courier, where the
transportation of goods is to a
place outside India, and where
the supplier and recipient of
the said supply of services are
located in India, what would
be the place of supply of the
said services?

2. In the case given in Sl. No. 1, | The aforesaid supply of services
whether the supply of services | would be considered as inter-State
will be treated as inter-State | supply in terms of sub-section (5) of
supply or intra-State supply? section 7 of the IGST Act since the
location of the supplier is in India and
the place of supply is outside India.
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Therefore, integrated tax (IGST)
would be chargeable on the said
supply of services.

In the case given in Sl. No. 1,
whether the recipient of
service of transportation of
goods would be eligible to
avail input tax credit in respect
of the said input service of
transportation of goods?

Section 16 of the CGST Act lays
down the eligibility and conditions for
taking input tax credit whereas,
section 17 of the said Act provides for
apportionment of credit and blocked
credits under circumstances specified
therein. The said provisions of law do
not restrict availment of input tax
credit by the recipient located in India
if the place of supply of the said input
service is outside India. Thus, the
recipient of service of transportation
of goods shall be eligible to avail
input tax credit in respect of the IGST
so charged by the supplier, subject to
the fulfilment of other conditions laid
down in section 16 and 17 of the
CGST Act.

In the case mentioned at Sl
No. 1, what state code has to
be mentioned by the supplier
of the said service of
transportation of goods, where
the transportation of goods is
to a place outside India, while
reporting the said supply in
FORM GSTR-1?

The supplier of service shall report
place of supply, of such service by
selecting State code as ‘96- Foreign
Country’ from the list of codes in the
drop-down menu available on the
portal in FORM GSTR-1.

The complete circular can be accessed

27.12.2022

at Circular No. 184/16/2022-GST d&t.

3) Clarification with regard to applicability of provisions of section 75(2) of
CGST, 2017 and its effect on limitation

Circular No. 185/17/2022-GST dt. 27.12.2022 has been issued to clarify issues with

regard to applicability of provisions of section 75(2) as under:

Issue

Clarification



file:///C://Users/hp%20user/Downloads/cir-184-16-2022-cgst.pdf
file:///C://Users/hp%20user/Downloads/cir-184-16-2022-cgst.pdf
file:///C://Users/hp%20user/Downloads/cir-185-17-2022-cgst.pdf

In some of the cases where
the show cause notice has
been issued by the proper
officer to a noticee under
sub-section (1) of section
74 of CGST Act for
demand of tax not paid/
short paid or erroneous
refund or input tax credit

wrongly availed or
utilized, the appellate
authority or  appellate

tribunal or the court
concludes that the said
notice is not sustainable
under sub-section (1) of
section 74 of CGST Act
for the reason that the
charges of fraud or any
willful-misstatement or
suppression of facts to
evade tax have not been
established against the
noticee and directs the
proper officer to re-
determine the amount of
tax payable by the noticee,
deeming the notice to have
been issued under sub-
section (1) of section 73 of
CGST Act, in accordance
with the provisions of sub-
section (2) of section 75 of
CGST Act. What would be
the time period for re-
determination of the tax,
interest and  penalty
payable by the noticee in
such cases?

Sub-section (3) of section 75 of CGST
Act provides that an order, required to be
issued in pursuance of the directions of
the appellate authority or appellate
tribunal or the court, has to be issued
within two years from the date of
communication of the said direction.

Accordingly, in cases where any direction
is issued by the appellate authority or
appellate tribunal or the court to re-
determine the amount of tax payable by
the notice by deeming the notice to have
been issued under sub-section (1) of
section 73 of CGST Act in accordance
with the provisions of sub-section (2) of
section 75 of the said Act, the proper
officer is required to issue the order of re-
determination of tax, interest and penalty
payable within the time limit as specified
in under sub-section (3) of section 75 of
the said Act, i.e., within a period of two
years from the date of communication
of the said direction by appellate
authority or appellate tribunal or the
court, as the case may be.

How the amount payable
by the noticee, deeming
the notice to have been
issued under sub-section
(1) of section 73, shall be
re-computed/ re-
determined by the proper

In cases which do not involve fraud or
willful-misstatement or suppression of
facts to evade payment of tax, the show
cause notice in terms of sub-section (1) of
section 73 of CGST Act has to be issued
within 2 years and 9 months from the due
date of furnishing of annual return for the




officer as per provisions of
sub-section (2) of section
757

financial year to which such tax not paid
or short paid or input tax credit wrongly
availed or utilized relates, or within 2
years and 9 months from the date of
erroneous refund.

Therefore, in cases where the proper
officer has to re-determine the amount of
tax, interest and penalty payable deeming
the notice to have been issued under sub-
section (1) of section 73o0f CGST Act in
terms of sub-section (2) of section 75 of
the said Act, the same can be re-
determined for so much amount of tax
short paid or not paid, or input tax credit
wrongly availed or utilized or that of
erroneous refund, in respect of which
show cause notice was issued within the
time limit as specified under sub-section
(2) of section 73 read with sub-section
(10) of section 73 of CGST Act.

Thus, only the amount of tax short paid or
not paid, or input tax credit wrongly
availed or utilized, along with interest and
penalty payable, in terms of section 73
relating to such financial years can be re-
determined, where show cause notice was
issued within 2 years and 9 months from
the due date of furnishing of annual return
for the respective financial year.
Similarly, the amount of tax payable on
account of erroneous refund along with
interest and penalty payable can be re-
determined only where show cause notice
was issued within 2 years and 9 months
from the date of erroneous refund.

In case, where the show cause notice
under sub-section (1) of section 74 was
issued for tax short paid or tax not paid or
wrongly availed or utilized input tax
credit beyond a period of 2 years and 9
months from the due date of furnishing of
the annual return for the financial year to
which such demand relates to, and the
appellate authority concludes that the
notice is not sustainable under sub-section
(1) of section 74 of CGST Act thereby




deeming the notice to have been issued
under sub-section (1) of section 73, the
entire proceeding shall have to be
dropped, being hit by the limitation of
time as specified in section 73.

Similarly, where show cause notice under
sub-section (1) of section 74 of CGST Act
was issued for erroneous refund beyond a
period of 2 years and 9 months from the
date of erronecous refund, the entire
proceeding shall have to be dropped.

In cases, where the show cause in terms of
sub-section (1) of section 74 of CGST Act
was issued for tax short paid or not paid
tax or wrongly availed or utilized input
tax credit or on account of erroneous
refund within 2 years and 9 months from
the due date of furnishing of the annual
return for the said financial year, to which
such demand relates to, or from the date
of erroneous refund, as the case may be,
the entire amount of the said demand in
the show cause notice would be covered
under re-determined amount.

Where the show cause notice under sub-
section (1) of section 74 was issued for
multiple financial years, and where notice
had been issued before the expiry of the
time period as per sub-section (2) of
section 73 for one financial year but after
the expiry of the said due date for the
other financial years, then the amount
payable in terms of section 73 shall be re-
determined only in respect of that
financial year for which show cause
notice was issued before the expiry of the
time period as specified in sub-section (2)
of section 73.

The complete circular can be accessed at Circular No. 185/17/2022-GST dlt.
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www.idtc.icai.org for previous GST/IDT Updates and other knowledge resources on
GST like articles, publications, legal updates, newsletter etc. as also for the
information on upcoming events on GST organised by the Committee.

Articles http://idtc.icai.org/knowledgesharing.php

Legal Update on GST & E- http://idtc.icai.org/gst.html
Newsletter on GST

Publications http://idtc.icai.org/publications.php
Upcoming events http://idtc.icai.org/upcoming-events.php
Disclaimer

Information published in the Update is taken from publicly available sources and is
believed to be accurate. The GST &lIndirect Taxes Committee of ICAI takes no
responsibility of accuracy and reliability of information published in the Update. No
part of this Update may be reproduced, stored in a retrieval system, or transmitted in
any form or by any means — electronic, mechanical, photocopying, recording, or
otherwise without the permission of GST & Indirect Taxes Committee of ICAL

ICAI Feedback

The GST Update is an endeavour of the GST & Indirect Taxes Committee to apprise
the readers of the amendments made in the GST law vide significant notifications,
circulars etc. We welcome your feedback on the Update and its contents. Please share

your feedback at gst@icai.in.

Chairman Vice- Chairman
GST & Indirect Taxes Committee GST & Indirect Taxes Committee
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