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1. Guidelines for arrest and bail in relation to offences punishable under the
CGST Act, 2017

The CBIC has examined Hon'ble Supreme Court’s judgment dated 16th August,
2021 in Criminal Appeal No. 838 of 2021, arising out of SLP (Crl.) No. 5442/2021,
and issued following guidelines with respect to arrest under CGST Act, 2017:

A. Conditions precedent to arrest

Before placing a person under arrest, the legal requirements must be fulfilled. The
reasons to believe to arrive at a decision to place an alleged offender under arrest
must be unambiguous and amply clear and must be based on credible material. The
arrest should not be made in routine and mechanical manner. Once the legal
ingredients of the offence are made out, the Commissioner or the competent
authority must then determine if the answer to any or some of the following
questions is in the affirmative:

 Whether the person was concerned in the non-bailable offence or credible
information has been received, or a reasonable suspicion exists, of his having
been so concerned?

 Whether arrest is necessary to ensure proper investigation of the offence?

 Whether the person, if not restricted, is likely to tamper the course of further
investigation or is likely to tamper with evidence or intimidate or influence
witnesses?

 Whether person is mastermind or key operator effecting proxy/ benami
transaction in the name of dummy GSTIN or non-existent persons, etc. for
passing fraudulent input tax credit etc.?

 As unless such person is arrested, his presence before investigating officer
cannot be ensured.

Approval to arrest should be granted only where the intent to evade tax or commit
acts as specified in sub-section (1) of Section 132 of the CGST Act 2017, is evident
and element of guilty mind is palpable.

Arrest should, however, not be resorted to in cases of technical nature i.e., where the
demand of tax is based on a difference of opinion regarding interpretation of Law.
The prevalent practice of assessment could also be one of the determining factors
while ascribing intention to evade tax to the alleged offender. Other factors
influencing the decision to arrest could be if the alleged offender is co-operating in
the investigation, viz. compliance to summons, furnishing of documents called for,
not giving evasive replies, voluntary payment of tax etc.



B. Procedure for arrest

Pr. Commissioner/Commissioner shall record on file that after considering the
nature of offence, the role of person involved and evidence available, he has reason
to believe that the person has committed an offence as mentioned in Section 132 and
may authorize an officer of central tax to arrest the concerned person(s). The
provisions of the Code of Criminal Procedure, 1973 (2 of 1974) read with section
69(3) of CGST Act relating to arrest and the procedure thereof, must be adhered to.
It is, therefore, advised that the Pr. Commissioner/Commissioner should ensure that
all officers are fully familiar with the provisions of the Code of Criminal Procedure,
1973.

The arrest memo must be in compliance with the directions of Hon’ble Supreme
Court in the case of D.K Basu vs State of West Bengal reported in 1997(1) SCC 416
(see paragraph 35). Format of arrest memo has been prescribed under Board's
Circular No.128/47/2019-GST dated 23rd December, 2019. The arrest memo should
indicate relevant section (s) of the CGST Act, 2017 or other laws attracted to the
case and to the arrested person and inapplicable provisions should be struck off. In
addition,

 The grounds of arrest must be explained to the arrested person and this fact
must be noted in the arrest memo;

 A nominated or authorized person (as per the details provided by arrested
person) of the arrested person should be informed immediately and this fact
shall be mentioned in the arrest memo;

 The date and time of arrest shall be mentioned in the arrest memo and the arrest
memo should be given to the person arrested under proper acknowledgment.

A separate arrest memo has to be made and provided to each individual/arrested
person. This should particularly be kept in mind in the event when there are several
arrests in a single case.

Further, Board's Circular No. 122/41/2019-GST dated 5th November, 2019 makes
generation and quoting of Document Identification Number (DIN) mandatory on
communication issued by officers of CBIC to tax payers and other concerned
persons for the purpose of investigation.

Furthermore, there are certain modalities which should be complied with at the time
of arrest and pursuant to an arrest, which include the following:

 A woman should be arrested only by a woman officer in accordance with
section 46 of Code of Criminal Procedure, 1973.

 Medical examination of an arrested person should be conducted by a medical
officer in the service of Central or State Government and in case the medical
officer is not available, by a registered medical practitioner, soon after the arrest
is made. If an arrested person is a female, then such an examination shall be
made only by or under supervision of a female medical officer, and in case the



female medical officer is not available, by a female registered medical
practitioner.

 It shall be the duty of the person having the custody of an arrested person to
take reasonable care of the health and safety of the arrested person.

 Arrest should be made with minimal use of force and publicity, and without
violence. The person arrested should be subjected to reasonable restraint to
prevent escape.

C. Post arrest formalities

In cases, where a person is arrested under sub-section (1) of Section 69 of the CGST
Act, 2017, for an offence specified under sub-section (4) of Section 132 of the
CGST Act, 2017, the Assistant Commissioner or Deputy Commissioner is bound to
release a person on bail against a bail bond. The bail conditions should be informed
in writing to the arrested person and also on telephone to the nominated person of
the person (s) arrested. The arrested person should also be allowed to talk to the
nominated person.

The conditions will relate to, inter alia, execution of a personal bail bond and one
surety of like amount given by a local person of repute, appearance before the
investigating officer when required and not leaving the country without informing
the officer. The amount to be indicated in the personal bail bond and surety will
depend upon the facts and circumstances of each case, inter-alia, on the amount of
tax involved. It has to be ensured that the amount of Bail bond /Surety should not be
excessive and should be commensurate with the financial status of the arrested
person.

If the conditions of the bail are fulfilled by the arrested person, he shall be released
by the officer concerned on bail forthwith. However, only in cases where the
conditions for granting bail are not fulfilled, the arrested person shall be produced
before the appropriate Magistrate without unnecessary delay and within twenty-four
hours of arrest. If necessary, the arrested person may be handed over to the nearest
police station for his safe custody, during the night under a challan, before he is
produced before the Court.

In cases, where a person is arrested under sub-section (1) of Section 69 of the CGST
Act, 2017, for an offence specified under sub-section (5) of Section 132 of the
CGST Act, 2017, the officer authorized to arrest the person shall inform such person
of the grounds of arrest and produce him before a Magistrate within twenty-four
hours. However, in the event of circumstances preventing the production of the
arrested person before a Magistrate, if necessary, the arrested person may be handed
over to nearest Police Station for his safe custody under a proper challan and
produced before the Magistrate on the next day, and the nominated person of the
arrested person may also be informed accordingly. In any case, it must be ensured
that the arrested person should be produced before the appropriate Magistrate within
twenty four hours of arrest, exclusive of the time necessary for the journey from the
place of arrest to the Magistrate's Court.



Formats of the relevant documentation i.e., Bail Bond in the Code of Criminal
Procedure, 1973 and the Challan for handing over to the police should be followed.

After arrest of the accused, efforts should be made to file prosecution complaint
under Section 132 of the Act, before the competent court at the earliest, preferably
within sixty days of arrest, where no bail is granted. In all other cases of arrest also,
prosecution complaint should be filed within a definite time frame.

Every Commissionerate/Directorate should maintain a Bail Register containing the
details of the case, arrested person, bail amount, surety amount etc. The money/
instruments/documents received as surety should be kept in safe custody of a single
nominated officer who shall ensure that these instruments/ documents received as
surety are kept valid till the bail is discharged.

D. Reports to be sent

Pr. Director-General (DGGI)/ Pr. Chief Commissioner(s)/Chief Commissioner(s)
shall send a report on every arrest to Member (Compliance Management) as well as
to the Zonal Member within 24 hours of the arrest. To maintain an all India record
of arrests made in CGST, from September, 2022 onwards, a monthly report of all
persons arrested in the Zone shall be sent by the Principal Chief
Commissioner(s)/Chief Commissioner(s) to the Directorate General of GST
Intelligence, Headquarters, New Delhi, by the 5th of the succeeding month. The
monthly reports received from the formations shall be compiled by DGGI, Hqrs. and
a compiled Zone wise report shall be sent to Commissioner (GST-Investigation),
CBIC by 10th of every month.

Further, all such reports shall be sent only by e-mail and the practice of sending hard
copies to the Board should be stopped with immediate effect.

Instruction No. 02/2022-23 (GST-Investigation) dt. 17.08.2022

2. Guidelines on issuance of summons under section 70 of the CGST Act, 2017

While issuing of summons is one of the instruments with the Department to
get/obtain information or documents or statement from any person to find out the
evasion of the tax etc., however, it needs to be ensured that exercise of such power is
done judiciously and with due consideration. The Board has advised Officers to
explore instances when instead of resorting to summons, a letter for requisition of
information may suffice. The Board has issued following guidelines regarding use
of power of issuance of summons and has desired that the same must be followed in
matters related to investigation under CGST Act, 2017:

a) Summons by Superintendents should be issued after obtaining prior written
permission from an officer not below the rank of Deputy/ Assistant
Commissioner with the reasons for issuance of summons to be recorded in
writing.

b) Where for operational reasons it is not possible to obtain such prior written
permission, oral/telephonic permission from such officer must be obtained and
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the same should be reduced to writing and intimated to the officer according
such permission at the earliest opportunity.

c) In all cases, where summons are issued, the officer issuing summons should
record in file about appearance/ non-appearance of the summoned person and
place a copy of statement recorded in file.

d) Summons should normally indicate the name of the offender(s) against whom
the case is being investigated unless revelation of the name of the offender is
detrimental to the cause of investigation, so that the recipient of summons has
prima-facie understanding as whether he has been summoned as an accused, co-
accused or as witness.

e) Issuance of summons may be avoided to call upon statutory documents which
are digitally/ online available in the GST portal.

f) Senior management officials such as CMD/ MD/ CEO/ CFO/ similar officers of
any company or a PSU should not generally be issued summons in the first
instance. They should be summoned when there are clear indications in the
investigation of their involvement in the decision-making process which led to
loss of revenue.

g) Board's Circular No. 122/41/2019-GST dated 5th November, 2019 makes
generation and quoting of Document Identification Number (DIN) mandatory
on communication issued by officers of CBIC to tax payers and other concerned
persons for the purpose of investigation. Format of summons has been
prescribed under Board's Circular No. 128/47/2019-GST dated 23rd December,
2019.

h) The summoning officer must be present at the time and date for which
summons is issued. In case of any exigency, the summoned person must be
informed in advance in writing or orally.

i) All persons summoned are bound to appear before the officers concerned, the
only exception being women who do not by tradition appear in public or
privileged persons. The exemption so available to these persons under Section
132 and 133 of CPC, may be kept in consideration while investigating the case.

j) Issuance of repeated summons without ensuring service of the summons must
be avoided. Sometimes it may so happen that summoned person does not join
investigations even after being repeatedly summoned. In such cases, after
giving reasonable opportunity, generally three summons at reasonable intervals,
a complaint should be filed with the jurisdictional magistrate alleging that the
accused has committed offence under Sections 172 of Indian Penal Code
(absconding to avoid service of summons or other proceedings) and/or 174 of
Indian Penal Code (non-attendance in obedience to an order from public
servant), as inquiry under Section 70 of CGST Act has been deemed to be a
"judicial proceedings" within the meaning of Section 193 and Section 228 of the
Indian Penal Code. Before filing such complaints, it must be ensured that
summons have adequately been served upon the intended person in accordance



with Section 169 of the CGST Act. However, this does not bar to issue further
summons to the said person under Section 70 of the Act.

Instruction No. 03/2022-23 (GST-Investigation) dt. 17.08.2022.

GST Knowledge Sharing

Please visit the website of the GST & Indirect Taxes Committee of ICAI
https://idtc.icai.org/ for previous GST/IDT Updates and other knowledge resources on
GST like articles, publications, legal updates, newsletter etc. as also for the
information on upcoming events on GST organised by the Committee.

Articles http://idtc.icai.org/knowledgesharing.php
Legal Update on GST & E-
Newsletter on GST

http://idtc.icai.org/gst.html

Publications http://idtc.icai.org/publications.php
Upcoming events http://idtc.icai.org/upcoming-events.php

Disclaimer

Information published in the Update is taken from publicly available sources and is
believed to be accurate. The GST &Indirect Taxes Committee of ICAI takes no
responsibility of accuracy and reliability of information published in the Update. No
part of this Update may be reproduced, stored in a retrieval system, or transmitted in
any form or by any means – electronic, mechanical, photocopying, recording, or
otherwise without the permission of GST & Indirect Taxes Committee of ICAI.

ICAI Feedback

The GST Update is an endeavour of the GST & Indirect Taxes Committee to apprise
the readers of the amendments made in the GST law vide significant notifications,
circulars etc. We welcome your feedback on the Update and its contents. Please share
your feedback at gst@icai.in.

Chairman
GST & Indirect Taxes Committee

Vice- Chairman
GST & Indirect Taxes Committee
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