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Foreword

Implementation of Goods and Services Tax (GST) in India is one of the major economic
reforms. GST aims to make India a common market with common tax rates and procedures
and remove the economic barriers thus, paving the way for an integrated economy at the
national level. The Government of India is taking up various initiatives for smooth
implementation of GST and the GST Council is also meeting at regular intervals for taking
decisions to resolve the issues being faced by trade & industry. As a partner in nation building,
the ICAIl also has been providing necessary support to the Government agencies at every
stage in addition to the various suggestion on the GST Law submitted for making law simple &
transparent.

The Institute has also been taking various initiatives for increasing awareness among its
members, revenue officers and public at large about GST by making suggestions for enabling
GST Implementation, organizing certificate course, virtual certificate course, E-learning on
GST, programmes, workshops on GST, releasing monthly E-Newsletter on GST, new
publications etc. One of the efforts in this direction is updated edition of Background Material
on GST Act & Rules which contains a clause by clause analysis of the GST Law along with
FAQ's & MCQ’s, Flowcharts and illustrations etc.

| appreciate the efforts put in by CA. Madhukar N. Hiregange, Chairman, CA. Sushil Kumar
Goyal, Vice-Chairman and other members of the Indirect Taxes Committee of ICAI for
undertaking this task and revising the material in a short span of time.

| welcome the readers for a fruitful and enriching experience.

CA. Nilesh S. Vikamsey
President
ICAI

Date: 28.12.2017

Place: New Delhi






Preface

The GST roll-out on 1st July 2017 has paved the way for realization of the goal of One Nation
- One Tax - One Market. GST is expected to benefit Indian economy overall with most tax
compliant businesses getting favourably impacted. It should in time reduce the cost of goods &
services, giving a boost to the export of products and services. It would also foster ‘Make in
India’ initiative. GST promotes the concept of common market with common tax rates &
procedures and removal of economic barriers thus improving ease of doing business.

The GST roll-out on 1st July 2017 has paved the way for realization of the goal of One Nation
- One Tax - One Market. GST is expected to benefit Indian economy overall with most tax
compliant businesses getting favourably impacted. It would also foster ‘Make in India’
initiative. GST promotes the concept of common market with common tax rates & procedures
and removal of economic barriers thus improving ease of doing business.

We are partners in Nation building initiatives have always been supporting Government with
our intellectual resources, expertise and efforts to make the GST transition a great success.
This Committee prides itself on our role as “Partner in GST Knowledge Dissemination”. To
make the knowledge dissemination process smoother. We have updated the 4 editions of
“Background Material on GST Acts and Rules”. This Background Material is
comprehensive, containing clause by clause analysis of the GST Law along with FAQ’s,
MCQ’s, Flowcharts and lllustrations etc. to make the reading and understanding easier.

We thank CA. Nilesh Vikamsey, President, CA. Naveen ND Gupta, Vice-President, ICAI for
giving us the space to deliver and support for this initiative. We would like to acknowledge the
members of the Study Group(s) and Indirect Taxes Committee for their contribution and
support in the basic as well as revised edition(s). Special thanks to the untiring effort of CA S.
Venkatramani, CA Jatin Christopher and CA. Gaurav Gupta. We also appreciate the
Secretariat for their unstinted support and efforts.

We welcome the readers to an intellectual learning spree. Interested members may visit
website of the Committee www.idtc.icai.org and join the IDT update facility. We also welcome
suggestions at idtc@icai.in.

CA. Madhukar Narayan Hiregange CA. Sushil Kumar Goyal
Chairman Vice-Chairman
Indirect Taxes Committee Indirect Taxes Committee

Date: 28.12.2017
Place: New Delhi
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Chapter |
Preliminary

1. Short title, extent and commencement

2. Definitions

Statutory Provision

1. Short title, extent and commencement
(1) This Act may be called the Central Goods and Services Tax Act, 2017.
(2) It extends to the whole of India except the State of Jammu and Kashmir.

(3) It shall come into force on such date as the Central Government may, by notification in
the Official Gazette, appoint:

Provided that different dates may be appointed for different provisions of this Act and
any reference in any such provision to the commencement of this Act shall be construed
as a reference to the coming into force of that provision.

1. The Central Goods and Services Tax Act, 2017 has been implemented in the State of
Jammu and Kashmir from 8th July, 2017 through Constitution (Application to Jammu
and Kashmir) Amendment Order, 2017, the Central Goods and Services Tax (Extension
to Jammu and Kashmir) Ordinance, 2017 and the Integrated Goods and Services Tax
(Extension to Jammu and Kashmir) Ordinance, 2017.

2. Certain provisions were came into force on 22.6.17 and remaining provisions on 1.7.17
as notified by the Central Government and hence appointed day for the CGST Act,
IGST, UTGST Acts, SGST Acts was 1t July, 2017. However, the appointed day for the
State of Jammu and Kashmir was 8% July, 2017.

Title:

All Acts enacted by the Parliament since the introduction of the Indian Short Titles Act, 1897
carry a long and a short title. The long title, set out at the head of a statute, gives a fairly full
description of the general purpose of the Act and broadly covers the scope of the Act.

The short title, serves simply as an ease of reference and is considered a statutory nickname
to obviate the necessity of referring to the Act under its full and descriptive title. Its object is
identification, and not description, of the purpose of the Act.

Extent:

Part | of the Constitution of India states: “India, that is Bharat, shall be a Union of States”. It
provides that territory of India shall comprise the States and the Union Territories specified in




Preliminary Sec. 1-2

the First Schedule of the Constitution of India. The First Schedule provides for twenty-nine
(29) States and seven (7) Union Territories.

Part VI of the Constitution of India provides that for every State, there shall be a Legislature,
while Part VIII provides that every Union Territory shall be administered by the President
through an ‘Administrator’ appointed by him. However, the Union Territories of Delhi and
Puducherry have been provided with Legislatures with powers and functions as required for
their administration.

India is a summation of three categories of territories namely — (i) States (29); (ii) Union
Territories with Legislature (2); and (iii) Union Territories without Legislature (5).

The State of Jammu and Kashmir enjoys a special status in the Indian Constitution in terms of
Article 370 of the Indian Constitution. The Parliament has power to make laws only on
Defence, External Affairs and Communication related matters of Jammu and Kashmir. As
regards the laws related on any other matter, subsequent ratification by the Government of
Jammu and Kashmir is necessary to make it applicable to that State.

Therefore, the State of Jammu & Kashmir were required to pass special laws to be able to
implement the Goods and Services Tax Acts. Accordingly, the assembly of J&K passed the
GST bill in the first week of July. Subsequently, Honourable President of India had
promulgated two ordinances, namely, the CGST (Extension to Jammu and Kashmir)
Ordinance, 2017 and the IGST (Extension to Jammu and Kashmir) Ordinance, 2017 making
the CGST/ IGST applicable to the State of Jammu and Kashmir, w.e.f. 8 July, 2017. Once the
laws are passed by the State of Jammu & Kashmir, the Union Government will have to amend
the Central Goods and Services Act, 2017 to delete the phrase that such provisions do not
apply to the State of Jammu & Kashmir. After the promulgation of ordinance, the India has
adopted GST in its form across the country.

Commencement:

The CGST Act came into operation on 01.07.2017, the date appointed by the Central
Government. However, certain provisions i.e. Sections 1,2,3,4,5,10,22,23,24,25,26,27,28,29,
30,139, 146,164 were made effective form 22.6.2017.

2. Definitions

In this Act, unless the context otherwise requires-

(1) “actionable claim” shall have the same meaning as assigned to it in section 3 of the
Transfer of Property Act, 1882;

One may refer to section 130 of Transfer of Property Act, 1882 regarding the manner of
‘transferring’ actionable claims. Transfer of actionable claim can be with consideration or
without consideration as per the Transfer of Property Act, 1882.

Actionable claim represents a debt and the holder of the actionable claim enjoys the right to
demand “action” against any person. Acknowledgement of liability by a creditor to honor a
claim, when made, does not constitute actionable claim in the hands of such creditor.

2 CGST Act




Preliminary Sec. 1-2

The following aspects need to be noted:

o Assignment of actionable claim without permanently supplanting the holder of the claim
would not be supply.

o Under the GST regime, actionable claim relating to lottery, betting and gambling alone
will be regarded as ‘goods’ since the definition of goods includes actionable claim.

(2) “address of delivery” means the address of the recipient of goods or services or both
indicated on the tax invoice issued by a registered person for delivery of such goods or
services or both;

“Address of delivery” is relevant to determine Place of Supply of goods (other than imports/
exports).

It is understood that the address of delivery would be a crucial pointer towards the location of
goods at the time of delivery to the recipient. The place of supply of goods or services or both
(other than imports/ exports) would primarily be the location of the goods or services or both at
the time of delivery to the recipient.

(3) “address on record” means the address of the recipient as available in the records of the
supplier;

‘Address on record’ is relevant to determine Place of Supply in case of supplies made by a
registered person to an un-registered person in relation to services. In such cases, where the
Place of Supply has not been specifically provided for under the law, the address on record
available in the records of the supplier would be regarded the Place of Supply.

(4) “adjudicating authority” means any authority, appointed or authorised to pass any order or
decision under this Act, but does not include the Central Board of Excise and Customs, the
Revisional Authority, the Authority for Advance Ruling, the Appellate Authority for Advance
Ruling, the Appellate Authority and the Appellate Tribunal;

The following authorities are not permitted to pass an order/ decision under the GST laws:
a) The Central Board of Excise and Customs

(

(b)  Revisional Authority

(c)  Authority for Advance Ruling

(d)  Appellate Authority for Advance Ruling
(e)  Appellate Authority

(

f)  Appellate Tribunal

Under the Act, the Revisional Authority, Appellate Authority and the Appellate Tribunal are
empowered to pass/ issue order as they think fit, after affording the parties a reasonable
opportunity of being heard. However, such powers are limited to cases where an order has
been passed by an authority of a lower rank, before it becomes a subject matter of revision/
appeal.

CGST Act 3




Preliminary Sec. 1-2

(5) “agent” means a person, including a factor, broker, commission agent, arhatia, del credere
agent, an auctioneer or any other mercantile agent, by whatever name called, who carries on
the business of supply or receipt of goods or services or both on behalf of another;

This definition appears to illustrate the principle of agency defined in Section 182 of the Indian
Contract Act, 1872. Agency is a relationship that can be formed validly even without
consideration in terms of Section 185 of the Indian Contract Act, 1872. Agent can work purely
on commission basis. Even e-commerce companies like Flipkart, Amazon and Uber may be
covered in some fact situations. But the relevance of being an agent is more pronounced while
examining whether a transaction between a principal and agent is itself a supply under para 3,
schedule 1. Very often, the word agent or agency is used without necessarily implying that the
transaction is one of agency as understood under Indian Contract Act such as, recruitment
agency, travel agency etc. Care must be taken to identify whether the parties intended to
constitute an agency as understood in law and nothing less.

(6) “aggregate turnover” means the aggregate value of all taxable supplies (excluding the
value of inward supplies on which tax is payable by a person on reverse charge basis),
exempt supplies, exports of goods or services or both and inter-State supplies of persons
having the same Permanent Account Number, to be computed on all India basis but excludes
central tax, State tax, Union territory tax, integrated tax and cess;

The phrase “aggregate turnover” is widely used under the GST laws. Aggregate Turnover is
an all-encompassing term covering all the supplies effected by a person having the same
PAN. It specifically excludes:

. Inward supplies effected by a person which are liable to tax under reverse charge
mechanism; and

o Various taxes under the GST law, Compensation cess.
The different kinds of supplies covered are:
(@) Taxable supplies;
(b)  Exempt Supplies:
) supplies that have a ‘NIL’ rate of tax;

o supplies that are wholly exempted from SGST, UTGST, CGST, IGST or Cess;
and

. supplies that are not taxable under the Act (alcoholic liquor for human
consumption and articles listed in section 9(2) and in schedule Ill);

(c)  Export of goods or services or both, including zero-rated supplies.
The following aspects among others need to be noted:
o Aggregate turnover is relevant to a person to determine:
o] Threshold limit to opt for composition scheme: Rs. 75 Lakhs in a financial year;
o] Threshold limit to obtain registration under the Act: 20 Lakhs (or 10 Lakhs in case

4 CGST Act
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of supplies effected from Special Category States, as explained in our analysis
on Section 22) in a financial year.

o Inter-State supplies between units of a person with the same PAN will also form part of
aggregate turnover.

. For an agent, the supplies made by him on behalf of all his principals would have to be
considered while analysing the threshold limits.

) For a job-worker, the following supplies effected on completion of job work would not be
included in his ‘aggregate turnover’:

. Goods returned to the principal
. Goods sent to another job worker on the instruction of the principal

o Goods directly supplied from the job worker’s premises (by the principal): It would be
included in the ‘aggregate turnover’ of the principal.

(7) “agriculturist” means an individual or a Hindu Undivided Family who undertakes cultivation
of land—

(a) by own labour, or
(b) by the labour of family, or

(c) by servants on wages payable in cash or kind or by hired labour under personal
supervision or the personal supervision of any member of the family;

An individual or HUF undertaking cultivation of land, whether own or not, would be regarded
as an agriculturist. The cultivation should be undertaken by own labour/ family labour/
servants on wages or hired labour.

It may be noted that the scope of the definition is restricted to an Individual or a Hindu
Undivided Family. Any other “person” as defined in section 2(84), carrying on the activity of
agriculture will not be considered as an Agriculturist and hence will not be exempted from
registration provisions as provided in section 23 (1)(b), of the Act.

(8) “Appellate Authority” means an authority appointed or authorised to hear appeals as
referred to in section 107;

It refers to an authority before whom a person aggrieved by a decision/ order under the CGST/
SGST/ UTGST Act may appeal. An order passed by the Appellate Authority would be final and
binding on all the parties. If a person is further aggrieved by the order passed by the Appellate
Authority, he may prefer an appeal before the Appellate Tribunal or Courts.

(9) “Appellate Tribunal” means the Goods and Services Tax Appellate Tribunal constituted
under section 109;

It refers to an authority before whom a person aggrieved by a decision/ order under the CGST/
SGST/ UTGST Act passed by the Appellate Authority/ Revision Authority may appeal. An
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order passed by the Appellate Tribunal would be final and binding on all the parties. If a
person is further aggrieved by the order passed by the Appellate Tribunal, he may prefer an
appeal before the High Court.

\ (10) “appointed day” means the date on which the provisions of this Act shall come into force;

Most of the provisions of the CGST Act are implemented with effect from 1st July 2017 with
powers vested to notify different dates for effective date of commencement of different
provisions of the Act.

(11) “assessment” means determination of tax liability under this Act and includes self-
assessment, re-assessment, provisional assessment, summary assessment and best
judgment assessment;

The types of assessment covered under the Act are:

(@)  Self-assessment (Section 59)

(b)  Provisional assessment (Section 60)

(c)  Summary assessment (Section 62) including best judgement assessment
The CGST Act also provides for determination of tax liability by:

(@)  Scrutiny of returns filed by registered persons (Section 61)

(b)  Assessment of non-filers of returns (Section 62)

(c)  Assessment of un-registered persons (Section 63)

It may, however, be noted that there is no provision permitting a Proper Officer to re-assess
the tax liability of taxable person. As such, reference to such re-assessment in the definition
may have to be suitably read down.

(12) “associated enterprises” shall have the same meaning as assigned to it in section 92A of
the Income-tax Act, 1961;

‘Associated enterprise’ is referred to only in the context of time of supply of services where the
supplier is an associated enterprise (located outside India) of the recipient.

o In such cases, the time of supply will be the date of entry in the books of account of the
recipient of supply or the date of payment, whichever is earlier.

. This in turn means that provisional entries made at the time of closure of books of
account for a year (on accrual basis) may trigger GST liability in the hands of the
recipient, under section 7(1)(b).

It may be noted that in addition to associated enterprise, the Act also defines ‘related person’,
the reference to which is made in the context of deemed supply (Schedule I) and valuation.

(13) “audit” means the examination of records, returns and other documents maintained or
furnished by the registered person under this Act or the rules made thereunder or under any
other law for the time being in force to verify the correctness of turnover declared, taxes paid,
refund claimed and input tax credit availed, and to assess his compliance with the provisions
of this Act or the rules made thereunder;
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The definition of ‘audit’ under the Act is a wide term covering the examination of records,
returns and documents maintained/ furnished under this Act or Rules and under any other law
in force. Any document, record maintained by a registered person under any law can thus be
called upon and audited. It becomes critical for the person to maintain true documents/
records to ensure correctness and smooth conduct of audit.

(14) “authorised bank” shall mean a bank or a branch of a bank authorised by the Government
to collect the tax or any other amount payable under this Act;

The date of credit to the account of the Government (i.e., the Central Government in respect
of CGST, IGST, UTGST and CESS or the relevant State Government in respect of SGST) in
the authorized bank will be considered as the date of deposit in electronic cash ledger.

‘ (15) “authorised representative” means the representative as referred to in section 116;

An authorized representative is a person authorized on one’s behalf to appear before an
Officer of the Act, Appellate Authority or Appellate Tribunal in connection to proceedings under
the Act. Any of the following persons can act as authorized representatives:

(@)  His relative/ regular employee;
(b)  Practicing advocate who is not debarred;

(c)  Practicing Chartered Accountant, Cost Accountant or Company Secretary who is not
debarred,;

(d)  Retired Officer of the Commercial Tax Department of any State/ Union Territory not
below the post of Group-B Gazetted Officer of 2 years’ service;

(e)  GST practitioner

The following persons cannot act as authorized representatives:

(@)  Whois dismissed/ removed from Government service;

(b)  Whois convicted of an offence under any law dealing with imposition of taxes;
(c)  Who is guilty of misconduct by the prescribed authority;

(d)  Whois adjudged as an insolvent.

(16) “Board” means the Central Board of Excise and Customs constituted under the Central
Boards of Revenue Act, 1963

(17) “business” includes—

(a)  any trade, commerce, manufacture, profession, vocation, adventure, wager or any other
similar activity, whether or not it is for a pecuniary benefit;

(b)  any activity or transaction in connection with or incidental or ancillary to sub-clause (a);

(c) any activity or transaction sub-clause (a), whether or not there is volume, frequency,
continuity or regularity of such transaction;

(d)  supply or acquisition of goods including capital goods and services in connection with
commencement or closure of business;
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(e)

()
(9)

(h)
(i)

provision by a club, association, society, or any such body (for a subscription or any
other consideration) of the facilities or benefits to its members;
admission, for a consideration, of persons to any premises;

services supplied by a person as the holder of an office which has been accepted by
him in the course or furtherance of his trade, profession or vocation;

services provided by a race club by way of totalisator or a licence to book maker in such
club; and

any activity or transaction undertaken by the Central Government, a State Government
or any local authority in which they are engaged as public authorities;

Excise / Service tax laws do not define the term ‘business’. However, it is defined under the
CST Act / State VAT laws. The definition in the GST law is a modified version of the definition
under CST / VAT laws, in as much as the scope is substantially expanded to include among
others wager, profession and vocation. This definition is very wide and covers all the
transactions that were subjected to various taxes that are being subsumed in the GST Laws.

This definition assumes significance as the proposed levy is on supplies undertaken in the
course or furtherance of business. The definition may be understood in two parts, namely:

(a)

(b)

General activity - trade, commerce, etc., including incidental activities whether or not
there is volume, frequency, continuity or regularity of such transactions. Principle of
ejusdem generis provides that similar activity would be determined by the previous
enumerated ones.

Specific activity — acquisition of goods including capital goods, supply by association/
club, admission of persons to a premises and services by a race club.

The following aspects need to be noted:

‘Wager' is also included in the definition of business to impose GST on betting
transactions;

Educational services would be covered under profession or business;
Charitable or religious activities are not specifically covered;

Clause (g) may require understanding of employment as differentiated from profession.
For instance, if a CA in practice provides services as Independent Director, the service
provided by him may be treated as ‘business’ and not ‘employment’.

Clause (i) is also very important as ‘any’ activity or transaction by Government is
included in the definition of business this will have far-reaching implications as the
responsibility to pay tax in respect of services by Government is covered under reverse
charge mechanism. Due to the expansive words used here, there is no room to
differentiate payments made to any Government department on the ground that it is not
‘business’ activity.
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(18) “business vertical” means a distinguishable component of an enterprise that is engaged in
the supply of individual goods or services or a group of related goods or services which is
subject to risks and returns that are different from those of the other business verticals.

Explanation—For the purposes of this clause, factors that should be considered in
determining whether goods or services are related include—

(a)  the nature of the goods or services;

(b)  the nature of the production processes;

(c) the type or class of customers for the goods or services;

(d)  the methods used to distribute the goods or supply of services; and

(e) the nature of regulatory environment (wherever applicable), including banking,
insurance, or public utilities;

A person having multiple business verticals in a State/ Union Territory is permitted to obtain
separate registrations for each such business vertical. Therefore, the person will have an
option to avail a single registration (covering all business verticals in a State or Union
Territory) or separate registration for each business vertical in a State or Union Territory.

The following aspects need to be noted:

. The component must be a distinguishable component of the person, which is capable
of being transferred or to function without affecting any other business of that person. A
component cannot become a ‘business vertical' merely based on geographical
differentiation;

o The supplies made by one business vertical unit should be:

(@) individual goods or services or a group of related goods or services; and

(b)  subject to risks and returns different from those of the other business verticals;
o The risk and returns of supplies forming part of a business vertical should be same;

o Interestingly, graphical separation by itself cannot be a criterion to segregate the
business into distinct business verticals;

. Supplies between business verticals are deemed to be taxable supplies;

. Lastly, the option to avail composition scheme is PAN-based and hence, a person has
to opt for composition scheme for all the business verticals across India. He cannot opt
for the scheme only in a particular business vertical;

(19) “capital goods” means goods, the value of which is capitalised in the books of account of
the person claiming the input tax credit and which are used or intended to be used in the
course or furtherance of business;

An attempt has been made to align the meaning of capital goods to the generally accepted
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standards of accounting. Goods will be regarded as capital goods if the following conditions
are satisfied:

(@)  The value of such goods is capitalised in the books of account of the person claiming
input tax credit;

(b)  Such goods are used or intended to be used in the course or furtherance of business.
The following aspects need to be noted:

(@)  Assuming that the value of capital goods was not capitalised in the books of account,
the person purchasing the capital goods would still be eligible to claim input tax credit
on such capital goods since the definition of ‘input tax’ applies to goods as a whole
(including capital goods).

(b)  Capital goods lying at the job-workers premises would also be considered as ‘capital
goods’ in the hands of the purchaser as long as the said capital goods are capitalized in
his books of account.

(20) “casual taxable person” means a person who occasionally undertakes transactions
involving supply of goods or services or both in the course or furtherance of business, whether
as principal, agent or in any other capacity, in a State or a Union territory where he has no
fixed place of business;

A person would be regarded as a casual taxable person if he undertakes supply of goods or
services or both:

(@)  Occasionally, and not on a regular basis;
(b)  Either as principal or agent or in any other capacity;
(c)  Ina State/ Union Territory where he has no fixed place of business.

A trader, businessman, service provider, etc. undertaking occasional transactions like supplies
made in trade fairs would be treated as a ‘casual taxable person’ and will have to obtain
registration in that capacity and pay tax. E.g., A jeweller carrying on a business in Mumbai,
who conducts an exhibition-cum-sale in Delhi where he has no fixed place of business, would
be treated as a ‘casual taxable person’ in Delhi.

Although in most cases a registered taxable person in one State may be a casual taxable
person in any other State, there is no necessity that this must always be the case. A non-
resident who holds a PAN number undertaking occasional business-like activities may also be
a casual taxable person.

The following aspects need to be noted:

. The threshold limits for registration would not apply and he would be required to obtain
registration irrespective of his turnover;

. He is required to apply for registration at least 5 days prior to commencement of
business;
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o The registration would be valid for 90 days or such period as specified in the
application, whichever is shorter;

) An advance deposit of the estimated tax liability is required to be made along with the
application for registration.

‘ (21) “Central tax” means the central goods and services tax levied under section 9;

Tax levied under this Act is referred to as “Central tax” as opposed to “CGST” as used in the
model GST laws. It refers to the tax charged under this Act on intra-State supply of goods or
services or both (other than supply of alcoholic liquor for human consumption). The rate of tax
is capped at 20% and thereafter, the rates for goods and services will be notified by the
Central Government based on the recommendation of the Council.

(22) “cess” shall have the same meaning as assigned to it in the Goods and Services Tax
(Compensation to States) Act;

It refers to the ‘cess’ levied on certain supplies (inter-State or intra-State) as notified, for the
purposes of providing compensation to the States for loss of revenue arising on account of
implementation of GST, for a period of five years (or extended period, as may be prescribed).

(23) “chartered accountant” means a chartered accountant as defined in clause (b) of sub-
section (1) of section 2 of the Chartered Accountants Act, 1949;

(24) “Commissioner” means the Commissioner of central tax and includes the Principal
Commissioner of central tax appointed under section 3 and the Commissioner of integrated
tax appointed under the Integrated Goods and Services Tax Act;

(25) “Commissioner in the Board” means the Commissioner referred to in section 168;

It refers to the Commissioner or Joint Secretary posted in the Central Board of Excise and
Customs. Such a Commissioner or Joint Secretary is empowered to exercise the function of
the Commissioner with the approval of the Board.

(26) “common portal” means the common goods and services tax electronic portal referred to
in section 146;

The Common Goods and Service Tax Electronic Portal (“GST portal”) is a common electronic
portal set up by the Goods and Service Tax Network (GSTN) that facilitates among others
registration, payment of tax, filing of returns, computation and settiement of IGST, electronic
way-bill and other functions under the Act.

(27) “common working days” in respect of a State or Union territory shall mean such days in
succession which are not declared as gazetted holidays by the Central Government or the
concerned State or Union territory Government;

Common working days refer to such days in succession which are not a declared holiday for
the Centre as well as State/ Union Territory.

The relevance of working days primarily arises in relation to registration provisions. Every
person obtaining a registration under the Act is required to make an online application in the
GST portal. The application for registration, along with the accompanying documents will be
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examined by the Proper Officer and if found in order, the registration will be granted within 3
working days. If the proper officer fails to take any action within 3 working days, the
application is deemed approved.

Since the reference to ‘common workings days’ has been replaced by ‘working days’, it
remains to be seen whether the applicant will be granted a deemed registration after 3 working
days in case of inaction by the Proper Officer even if the third day was a holiday for a State.

(28) “company secretary” means a company secretary as defined in clause (c) of sub-section
(1) of section 2 of the Company Secretaries Act, 1980;

(29) “competent authority” means such authority as may be notified by the Government;

In terms of Explanation to entry 5(b) of the Schedule Il to the Act, “Competent Authority” in
relation to construction of a complex, building, civil structure covers:

(@)  Authority authorised to issue completion certificate (local municipal authorities like BDA/
BBMP in Bangalore, PMC in Pune)

(b)  Architect
(c)  Chartered Engineer
(d)  Licensed Surveyor

(30) “composite supply” means a supply made by a taxable person to a recipient consisting of
two or more taxable supplies of goods or services or both, or any combination thereof, which
are naturally bundled and supplied in conjunction with each other in the ordinary course of
business, one of which is a principal supply;

lllustration- Where goods are packed and transported with insurance, the supply of goods,
packing materials, transport and insurance is a composite supply and supply of goods is a
principal supply.

A supply will be regarded as a ‘composite supply’ if the following elements are present:

(@)  The supply should consist of two or more taxable supplies;

(b)  The supplies may be of goods or services or both;

(c)  The supplies should be naturally bundled;

(d)  They should be supplied in conjunction with each other in the ordinary course of

business;

(e) One of the supplies should be a principal supply (Principal supply means the
predominant supply of goods or services of a composite supply and to which any other
supply is ancillary).

The following aspects need to be noted:

. The way the supplies are bundled must be examined. Mere conjoint supply of two or
more goods or services does not constitute composite supply.

o The two (or more) supplies must appear natural when bundled and presented to the
recipient.
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o The ancillary supply becomes necessary only because of the acceptance of the
predominant supply. Such predominance is neither guided by the predominant
component in the total price of the supply nor guided by the predominant material
involved. The test of predominance must be gathered from the ‘predominant object’ for
which the recipient approached the supplier;

o The method of billing, assignment of separate prices etc. may not be relevant. In other
words, whether separate prices are charged for each of the components of supply or a
single consolidated price charged, the identity of each of the components of supply
must be unmistakably distinct in the arrangement;

o The tax treatment of a composite supply would be as applicable to the principal supply.
lllustrations of composite supply are as follows:

(@)  Supply of laptop and carry case;

(b)  Supply of equipment and installation of the same;

(c)  Supply of repair services on computer along with requisite parts;

(d)  Supply of health care services along with medicaments.

Not all supplies must always be a composite supply merely because there are more than one
taxable supplies simultaneously supplied. Unrelated, unconnected and independent taxable
supplies that are supplied simultaneously for individual prices where each of them are
intended to be the predominant object for which the recipient approached the supplier and
may, to contrast with composite supply, be referred as non-composite supply.

(31) “consideration” in relation to the supply of goods or services or both includes—

(a) any payment made or to be made, whether in money or otherwise, in respect of, in
response to, or for the inducement of, the supply of goods or services or both, whether
by the recipient or by any other person but shall not include any subsidy given by the
Central Government or a State Government;

(b)  the monetary value of any act or forbearance, in respect of, in response to, or for the
inducement of, the supply of goods or services or both, whether by the recipient or by
any other person but shall not include any subsidy given by the Central Government or
a State Government:

Provided that a deposit given in respect of the supply of goods or services or both shall not be
considered as payment made for such supply unless the supplier applies such deposit as
consideration for the said supply;

The following aspects need to be noted:

. It refers to the payment received by the supplier in relation to the supply, whether from
the recipient or any other person. Therefore, a third party to a contract can also
contribute towards consideration;
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. Consideration, therefore, is not the amount that the recipient pays but the amount that
the supplier collects whether from the recipient or any third party. This would be
particularly relevant in dealing with complex arrangements in digital economy and new-
age business;

o Consideration can be in the form of money or otherwise. E.g.: Under a JDA model, the
flats handed by the developer to the landowner will be considered as ‘consideration’ for
the development rights given to the developer by the landowner;

o Clause (b) appears to cost the net so wide to leave nothing to escape its grasp.
Reference may be had to the discussion under section 15 on valuation for the far-
reaching implications of the expansive language used in this clause. Sufficient to state
here that every act or abstinence that is a motivation to induce a person is already
consideration and there is no requirement for it to be in monetary form. Transactions
that involve negative consideration or abstinence from doing anything are all examples
of consideration due to the language in this clause. Consideration can therefore be —
increase in cash or other assets, increase in debt or other liabilities or abstinence/
tolerance of any act;

o Deposits, as such, are not liable to tax. However, where such deposits have been
applied as consideration for the supply it would tantamount to making of advances and
in such cases, will be liable to tax. Merely altering the nomenclature of the payment as
‘deposit’ would not change the nature of the receipt. However, trade practices and the
terms, used play an important role in identifying whether an amount is a ‘deposit’ or an
‘advance’ or any payment as consideration for the supply;

. The suppliers may have to place the deposits in a separate bank account in case of
refundable deposits, to comply with this provision. However, whether the amount is
refundable or not is not a criterion to determine whether such amount is a ‘deposit’;

. This is an inclusive definition.

(32) “continuous supply of goods” means a supply of goods which is provided, or agreed to be

provided, continuously or on recurrent basis, under a contract, whether or not by means of a
wire, cable, pipeline or other conduit, and for which the supplier invoices the recipient on a
regular or periodic basis and includes supply of such goods as the Government may, subject
to such conditions, as it may, by notification, specify;

It refers to supply of goods continuously or on recurrent basis under a contract, with periodic
payment obligations.

The following aspects need to be noted:

. It should be a contract for supply on a recurrent basis and cannot be a one-time supply
contract;

o The contract should be a case of periodic billing and periodic payments - viz., the billing
and receipts thereto should be on a periodic basis (e.g.: every fortnight; every Monday
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etc.) and not one-time. Further, the contract should specify this periodicity/ frequency of
billing/ payment;

o The mode of supply would not be relevant - viz., such supply may be through a wire,
cable, pipeline or other conduit or any other mode;

. The Government is empowered to notify certain supplies as continuous supply of
goods.

Examples of continuous supply of goods are:
(@)  Open purchase orders with an understanding of fortnightly billing;

(b)  VMI (vendor managed inventory) where the agreed periodicity for billing is, say,
monthly/ fortnightly etc.;

(c)  Supply of gases through pipeline with a weekly billing schedule;

(d)  Supply of say, 5 litre water cans on an as and when required basis with a frequency of
monthly billing under a contract.

(33) “continuous supply of services” means a supply of services which is provided, or agreed
to be provided, continuously or on recurrent basis, under a contract, for a period exceeding
three months with periodic payment obligations and includes supply of such services as the
Government may, subject to such conditions, as it may, by notification, specify;

It refers to supply of services continuously or on recurrent basis under a contract for a period
exceeding 3 months, with periodic payment obligations.

The determination of stage of completion of services is an abstract one, unless specifically
defined by contract, unlike in the case of goods where the volume of goods supplied can be
easily tracked/ identified. Hence, a contract for supply of service spanning over a definite
period has been treated as a continuous supply, so that the tax dues are collected
periodically.

The law categorically provides for time limit to issue invoices as under:
(@)  where due date of payment is ascertainable: On or before the due date of payment;

(b)  where the due date of payment is not ascertainable: Before or at the time of receipt of
payment;

(c)  where the payment is linked to the completion of an event (milestones): On or before
the date of completion of that event.

The following aspects need to be noted:

. It should be a contract for supply on a recurrent basis and cannot be a one-time supply
contract;

o The period of contract of supply should be more than 3 months - viz., services should
be supplied on a recurring basis for at least 3 months;
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o The contract should be a case of periodic billing and periodic payments - viz., the billing
and receipts thereto should be on a periodic basis (say for e.g.: every fortnight; every
Monday etc.) and not one-time. Further, the contract should specify this periodicity/
frequency of billing/ payment;

o The Government is empowered to notify certain supplies as continuous supply of
goods.

Examples of continuous supply of services:

(@)  Annual maintenance contracts;

(b)  Licensing of software or brand names;

()  Renting of immovable property

‘ (34) “conveyance” includes a vessel, an aircraft and a vehicle;

It can be understood as a medium of transportation.

(35) “cost accountant” means a cost accountant as defined in clause (c) of sub-section (1) of
section 2 of the Cost and Works Accountants Act, 1959;

(36) “Council” means the Goods and Services Tax Council established under article 279A of
the Constitution;

GST Council is an authority constituted under the Constitution of India and will be the
governing body responsible for the administration of the GST across India. The administrative
powers will be vested with this authority for taxing goods and services.

The Council will consist of the Union Finance Minister (as Chairman), the Union Minister of
State in charge of Revenue or Finance, and the Minister in charge of Finance or Taxation, or
any other nominated by each State government, thereby ensuring a proper blend of the
Central and State ministry.

The GST Council will be the body responsible for the following (primarily):
(@)  Administration of the GST laws

(b)  Specify the taxes to be levied and collected by the Centre, States and Union Territories
under the GST regime

(c)  Specify the goods or services or both that will be subjected/ exempted under the GST
regime

d)  Specify the GST rates

e) Specify the threshold limits for registrations and payment of taxes

f)  Apportionment of IGST between Centre and States/ Union Territories

g) Approval of compensation to be paid to the States (for loss on account of
implementation of GST)

(h)  Levy of any special rate or rates of tax for a specified period, to raise additional
resources during any natural calamity or disaster.
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()  Resolution of disputes arising out of its recommendations
()  Imposition of additional taxes in times of calamities and disasters

(37) “credit note” means a document issued by a registered person under sub-section (1) of
section 34;

A credit note can be issued by a supplier only in the following circumstances:

(@)  The taxable value shown in the invoice exceeds the taxable value of the supply;
(b)
(c)  The goods supplied are returned by the recipient;
(d)  The goods/ services are found to be deficient.
The following aspects need to be noted:

The tax charged in the invoice exceeds the tax payable on the supply;

° Where there is no change in the taxable value/ tax amount, a credit note need not be
issued unlike existing business practices;

° A credit note has to be issued by the supplier. A credit note issued by a recipient, say
for accounting purposes, is not a relevant document for GST purposes;

° Once a credit note is issued, the details of the credit note should be declared by the
supplier in the return of the month of the issue of credit note. However, if not declared in
that month, it can be declared in any return prior to September of the year following the
year in which the original tax invoice was issued (or filing of annual return, whichever is
earlier);

° The supplier will not be permitted to claim reduction in the output tax liability if the
incidence of tax and interest has been passed on to any person, or if the recipient fails
to declare the details of the credit note in his returns;

° The issuance of credit note would not be relevant if the recipient treats the return of
goods as an outward supply and raises a tax invoice in this regard;

° Credit note that is issued in any other circumstance (not permitted by section 34) would
not be permissible and make itself indicate a supply in the opposite direction (requiring
an invoice under section 31). Care should be taken while examining any practice of
issuing financial or accounting credit note that is not in accordance with section 34.

(38) “debit note” means a document issued by a registered person under sub-section (3) of
section 34;

A debit note should be issued by a supplier in the following circumstances:

(@)  The taxable value shown in the invoice is lesser than the taxable value of the supply; or
(b)  The tax charged in the invoice is less than the tax payable on the supply.

The following aspects need to be noted:

. Where there is no change in the taxable value/ tax amount, a debit note need not be
issued;
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. A debit note has to be issued by the supplier. A debit note issued by a recipient, say for
accounting purposes, is not a relevant document for GST purposes;

° The details of the debit note have to be declared by the supplier in the return of the
month of the issue of debit note;

° Debit note includes a supplementary invoice.

\ (39) “deemed exports” means such supplies of goods as may be notified under section 147;

Deemed exports are those supplies of goods that are notified as ‘deemed exports’ where:
(@)  The goods supplied do not leave India;

(b)  Payment for such supplies is received in Indian Rupees/ Convertible Foreign Exchange;
and

()  Such goods are manufactured in India.

The definition of ‘deemed exports’ under this Act is in line with the definition of ‘Deemed
Exports’ under Chapter 07.01 of the Foreign Trade Policy 2015-20. ‘Deemed Export’ under the
FTP 2015-20 covers supply of goods to EOU/STP/EHTP/BTP, supply of goods under advance
authorisation etc. and hence provides for refund, drawback and advance authorisation to the
supplier of goods. On the other hand, the relevance of ‘deemed export’ under the GST laws is
limited to the grant of refund of taxes on supply of goods as ‘deemed export'.

Therefore, a provision has been made under the Act to notify certain transactions as ‘deemed
export’ to avoid situations where the persons might claim refund of taxes on ‘deemed export’
defined in the FTP 2015-20. While deemed exports may be notified under section 147, the
nature of benefit available in respect of deemed exports requires a provision in the Act
conferring such entitlement. Section 54 would be the machinery provision for disposal of
refund applications. And deemed exports will not come within section 54(3).

‘ (40) “designated authority” means such authority as may be notified by the Board;

Currently, the term does not find a reference in the Act and will be notified by the Board from
time to time.

(41) “document” includes written or printed record of any sort and electronic record as defined
in clause (t) of section 2 of the Information Technology Act, 2000;

An electronic record, in terms of Section 2(t) of the Information Technology Act, 2000 means
data, record or data generated, image or sound stored, received or sent in an electronic form
or micro film or computer generated micro fiche. A document includes both manual and
electronic forms of records. This is an important provision that can play a significant role going
forward bringing various electronic communications within the scope of admissible
documentary proof of the underlying transaction. Digitally signed documents are also
admissible but using words such as ‘the season electronically generated document and does
not require signature’ do not enjoy the status of being a admissible document.
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(42) “drawback” in relation to any goods manufactured in India and exported, means the
rebate of duty, tax or cess chargeable on any imported inputs or on any domestic inputs or
input services used in the manufacture of such goods;

This is relevant to understand the contours of refund under the GST laws. Refund of unutilized
input tax credit is allowed in case of zero-rated supplies (including exports) and inverted tax
rate structure. The law provides that refund of unutilized input tax credit will not be allowed if
the supplier has availed drawback of such tax.

(43) “electronic cash ledger” means the electronic cash ledger referred to in sub-section (1) of
section 49;

Electronic cash ledger means a cash ledger maintained in electronic form by each registered
person. The amount deposited through various modes of payment (viz., internet banking,
debit/ credit cards, NEFT/ RTGS or by any other mode), shall be credited to the electronic
cash ledger. The amount available in this ledger can be used for the payment of:

(@) Tax

(b) Interest

(c) Penalty

(d) Feesor

(e)  Any other amount payable.

(44) “electronic commerce” means the supply of goods or services or both, including digital
products over digital or electronic network;

Physical stores/ outlets that supply goods or services or both with the help of a digital network
which is facilitated by a third party will fall within the scope of this definition. Electronic
commerce is not to be understood as the activity of the operator of the digital network alone.
Some experts believe that there is a certain amount of ambiguity as to whether a platform run
by a person to supply own goods or services would also be covered in this definition.

Digital or electronic network does not always mean website on mobile app. A telephone
network or a call centre using the fancy/easy number can also constitute digital or electronic
network.

(45) “electronic commerce operator’ means any person who owns, operates or manages
digital or electronic facility or platform for electronic commerce;

It includes every person who, directly or indirectly, owns, operates or manages a digital/
electronic facility or platform for supply of goods or services or both. There is a certain
ambiguity as to whether persons engaged in supply of such goods or services on their own
behalf would also be covered in this definition.

While an aggregator (Ola, Swiggy, etc.) only connects the customer with the supplier/ service
provider, an e-commerce operator (Flipkart) facilitates the entire process of the supply of
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goods/ provision of service. Under the GST law, even aggregators would be covered under the
definition of ‘electronic commerce operator’.

Setting up a website by a supplier for ‘own use’ also comes within the scope of this definition
however the compliances that are triggered by being such an electronic commerce operator
under section 52 cannot be attracted unless there are three distinct persons — customer,
supplier and electronic commerce operator. A supplier creating an online channel for sale of
product in addition to his off-line retail chain of stores is included in the definition of electronic
commerce operator. The implications of being an electronic commerce operator will apply in
such cases only if the distinct person who owns or manages the electronic or digital network
and the distinct person who stores and distributes the product are independent of each other.

It may be noted that the threshold limits for registration would not apply and he would be
required to obtain registration irrespective of his turnover;

(46) “electronic credit ledger” means the electronic credit ledger referred to in sub-section (2)
of section 49;

Electronic credit ledger means the input tax credit register required to be maintained in an
electronic form by each registered person. As a process, based on details of outward supplies
filed by the suppliers, the electronic credit ledger of the recipient of goods/ services would be
auto populated in the GSTN under the categories matched, un-matched and provisional. The
tax payer claiming input credits should review the same and accept the relevant ones for
claiming input credit.

The electronic credit ledger will be debited with the amount of tax liability so adjusted against
the input tax credit lying in the ledger, and will stand reduced to the extent of the claim of
refund of unutilised input tax credit, if any.

The amount of CGST credit available in this ledger can be used only towards discharging the
liability on account of output tax under CGST/ IGST/ UTGST law only. Similarly, the amount of
credit of other GST taxes can be used only towards discharging the liability of taxes under the
GST laws, and not towards payment of interest, penalty or other sums due.

It is relevant to note that since ‘output tax’ excludes tax payable under reverse charge basis,
some experts are of the view that the tax payable under reverse charge basis must be
discharged by cash only and credit cannot be utilized for discharging such a liability.

(47) “exempt supply” means supply of any goods or services or both which attracts nil rate of
tax or which may be wholly exempt from tax under section 11, or under section 6 of the
Integrated Goods and Services Tax Act, and includes non-taxable supply;

The meaning of exempt supply is like the meaning assigned to it under the UTGST law with
the exception that supplies that are partly exempted from tax under this Act will not be
considered as ‘exempt supply’. On the contrary, partially exempted supplies would be
considered as ‘exempt supplies’ under the UTGST Act.

Exempt supplies comprise the following 3 types of supplies:
(@)  Supplies taxable at a ‘NIL’ rate of tax;
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(b)  Supplies that are wholly or partially exempted from CGST or IGST, by way of a
notification;

(c)  Non-taxable supplies as defined under Section 2(78) — supplies that are not taxable
under the Act (viz. alcoholic liquor for human consumption).

The following aspects need to be noted:

° Zero-rated supplies such as exports would not be treated as supplies taxable at ‘NIL’
rate of tax;

° Input tax credit attributable to exempt supplies will not be available for utilisation/ set-
off.

(48) “existing law” means any law, notification, order, rule or regulation relating to levy and
collection of duty or tax on goods or services or both passed or made before the
commencement of this Act by Parliament or any Authority or person having the power to make
such law, notification, order, rule or regulation;

This covers all the erstwhile Central and State laws (along with the relevant notifications,
orders, and regulations), relating to levy of tax on goods or services like Service Tax law,
Central Excise law, State VAT laws, etc. Therefore, laws that do not levy tax or duty on goods
or services, such as the Indian Stamp Act, 1899, would not be covered here.

(49) “family” means, ——
(i)  the spouse and children of the person, and

(i) the parents, grand-parents, brothers and sisters of the person if they are wholly or
mainly dependent on the said person;

The relevance of the term ‘family’ is to:

. Understand whether two persons are related persons under the Act and the
consequential valuation provisions applicable in case of related persons;

) Examine whether a person is an agriculturalist as defined under Section 2(7) of the Act.

(50) “fixed establishment” means a place (other than the registered place of business) which is
characterised by a sufficient degree of permanence and suitable structure in terms of human
and technical resources to supply services, or to receive and use services for its own needs;

The following three elements are critical to determine whether a place is a ‘fixed
establishment”:

(@)  Having a sufficient degree of permanence;

(b)  Having a structure of human and technical resources; and

(c)  Other than a registered place of business.

The following aspects need to be noted:

° A fixed establishment refers to a place of business which is not registered;

CGST Act 21




Preliminary Sec. 1-2

° The person should undertake supply of services or should receive and use services for
own needs in such place;

. Not every temporary or interim location of a project site or transit-warehouse will
become a fixed establishment of the taxable person.

° Temporary presence of staff in a place by way of a short visit to a place or so does not
make that place a fixed establishment;

. E.g.: A service provider in the business of renting of immovable property services has
his registered office at Bangalore (place of business) and the property for rent along
with an office is located in Chennai (place of supply). In this case, the registered office
will be the principal place of business but the property in Chennai will NOT be regarded
as a fixed establishment of the service provider as the degree of permanence required
in representing the interests of the supplier does not exist in Chennai.

° E.g.. A contract is for supply and installation of equipment where the duration of
installation work at the site is (say) 15 days at Indore and the fabrication of equipment
undertaken at the factory at Jaipur. After the fabrication is completed, the material is
transported to the site along with installation team. For the limited duration that the
installation team will be present at the site (Indore), surely the supplier will not put in
place all the resources — technical and human — so as to create at the site an
establishment with sufficient degree of permanence ‘to supply’ or ‘to receive’ services.
In this case also, the factory will be the principal place of business (Jaipur) but the site
(Indore) will NOT be regarded as a fixed establishment of the supplier.

. E.g.: A project undertaken for construction of a highway (expansion, strengthening and
resurfacing of two-lane carriageway into four-lane carriageway) is expected to be
undertaken over a three-year duration in Gandhidham. As such, the supplier cannot
practically manage to undertake the activities that the project site (entire length of the
alignment) remotely from the registered office in Delhi. Although all decisions are
authorized by the central team in Delhi, these decisions are effectively delegated to be
carried out by it competent team located at the site with all necessary resources -
technical and human - so as to create act the site and establishment with sufficient
degree of permanence ‘to supply’ or ‘to receive’ services. In this case, the site
(Gandhidham) WILL BE a fixed establishment of the supplier.

‘ (51) “Fund” means the Consumer Welfare Fund established under section 57;

This refers to the Consumer Welfare Fund constituted by the Government where the unutilized
input tax credits of a person will be credited if an application to that effect has been made. The
amount will be credited to the Fund only upon an order being passed by the Proper Officer
after being satisfied that the amount claimed as refund is refundable.

(52) “goods” means every kind of movable property other than money and securities but
includes actionable claim, growing crops, grass and things attached to or forming part of the
land which are agreed to be severed before supply or under a contract of supply;
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The following aspects need to be noted:

. Although various courts have held that the term ‘goods’ includes actionable claim under
the VAT laws, as trade practice, actionable claims were kept outside the taxation net
under the current laws. Now, the GST law seeks to change this understanding by
including actionable claim in the definition of goods. Thus, under the GST laws,
actionable claims would be reckoned as goods;

° The words ‘but includes’ is an exception to the “exclusion” of money and securities. In
other words, if the actionable claim represents property that is money or securities, it
can be held that such forms of actionable claims continue to be excluded;

o Actionable claim, other than lottery, betting and gambling will not be treated as supply
of goods or services by virtue of Schedule Ill (Activities or transactions which shall be
treated neither as a supply of goods nor a supply of services);

. Intangibles like DEPB license, copyright and carbon credit would continue to be covered
under ‘goods’.

(53) “Government” means the Central Government;

(54) “Goods and Services Tax (Compensation to States) Act” means the Goods and Services
Tax (Compensation to States) Act, 2017;

The Goods and Services Tax (Compensation to States) Act (for brevity “Compensation Act”)
provides for compensation to the States for the loss of revenue arising due to implementation
of GST for a period of 5 years from the said date of implementation. The cess paid on the
supply of goods or services will be available as credit for utilization towards payment of said
cess on outward supply of goods and services on which such cess is leviable.

(55) “goods and services tax practitioner” means any person who has been approved under
section 48 to act as such practitioner;

A goods and service tax practitioner (GST practitioner) is a person who can undertake the
following activities on behalf of a registered person (if so authorized):

(@)  Furnish details of outward and inward supplies;

(b)  Furnish monthly, quarterly, annual or final return;

(c)  Make deposits in the Electronic Credit Ledger;

(d)  File a claim for refund;

(e)  File an application for amendment/ cancellation of registration.
The following aspects need to be noted:

. A person desirous of being enrolled as a GST Practitioner should make an application
in Form GST PCT-1 and satisfy the conditions required;

° The GST practitioner is required to affix his digital signature on the statements prepared
by him/ electronically verify using his credentials;
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. The responsibility of correctness of the details furnished will lie on the registered person
only.

(56) “India” means the territory of India as referred to in article 1 of the Constitution, its
territorial waters, seabed and sub-soil underlying such waters, continental shelf, exclusive
economic zone or any other maritime zone as referred to in the Territorial Waters, Continental
Shelf, Exclusive Economic Zone and other Maritime Zones Act, 1976, and the air space above
its territory and territorial waters;

The definition of India extends not only to the landmass, but also to the territorial waters and
the air space above the Indian territory and territorial waters. Hence, all the supplies made in
such areas will be treated as supplies made in India.

E.g.: Musical performance by an artist on board a ship sailing from Chennai to
Vishakhapatnam, food supplied on an aircraft flying from Delhi to Trivandrum.

(57) “Integrated Goods and Services Tax Act” means the Integrated Goods and Services Tax
Act, 2017,

It refers to the Act which provides for principles to determine what is an inter-State or intra-
State supply, and levy of tax on inter-State supply of goods or services or both (other than
supply of alcoholic liquor for human consumption).

(58) “integrated tax” means the integrated goods and services tax levied under the Integrated
Goods and Services Tax Act;

Tax levied under the IGST Act is referred to as “Integrated tax”. It refers to the tax charged
under the IGST Act on inter-State supply of goods or services or both (other than supply of
alcoholic liquor for human consumption). The rate of tax is capped at 40% and will be notified
by the Central Government based on the recommendation of the Council.

(59) “input” means any goods other than capital goods used or intended to be used by a
supplier in the course or furtherance of business;

The term “input” refers to goods as defined under the GST law, and excludes capital goods.
Unlike the definitions given to the term “capital goods” in the erstwhile laws such as Central
Excise, VAT, etc., the term is given a very simple meaning in the GST law.

It is sufficient for any goods which are used or intended for use in the course or furtherance of
business to be capitalised in the books of account, for them to be treated as capital goods
under GST. Accordingly, if a person who is engaged in the sale of laptops capitalises one
laptop in his books of account, and such laptop is for business-use, (say for invoicing
purposes), that laptop shall be treated as capital goods under GST law as well.

The second condition for goods to be treated as inputs, is that they must be used or intended
to be used by the person who has inwarded (say by way of purchase, exchange, etc.) those
goods ‘in the course or furtherance of business’. This phrase encompasses a wide range of
functions within the business.
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o The term “business” as defined under the GST law includes any activity or transaction
which may be connected, or incidental or ancillary to the trade, commerce,
manufacture, profession, vocation, adventure, wager or any other similar activity.

) There is neither a requirement of continuity nor frequency of such activities or
transactions for them to be regarded as ‘business’.

) The law poses no restriction that the goods must be used on the shop floor, or that they
must be supplied as such/ as part of other goods/ services. It would be sufficient if the
goods are used in the course of business, of for furthering the business.

o The term ‘course of business’ is one that can be stretched beyond the boundaries
consolidating activities that have direct nexus to outward supply. What is usually done
in the ordinary routine of a business by its management is said to be done in the
“course of business”. Moreover, the term “ordinary” is missing before “course” in the
phrase.

. From the above, it can be inferred that the purchase/ inward supply of goods need not
be a regular activity, and may even be a one-time procurement. This is further clarified
with the other phrase “furtherance of business”, which has not been of use in the
indirect taxes thus far.

o “Furtherance of business” is a new term, and an entirely new concept, that has been
introduced with GST.

Additionally, there is no other condition attached to the term “input’, especially in relation to
the outward supply. Consequently, a person engaged in supplying services would also be
entitled to treat the goods inwarded as “inputs”, where the conditions of not being capital
goods, and the usage in the course or furtherance of business, Thus, laptops procured by a
supplier of pure services which are meant for use of the employees for business making
reports, will be eligible to be treated as “inputs” for such a person, and consequently, the taxes
paid on such goods will be available as credit to the service provider, on meeting other
conditions mandated for claiming credit.

Further, the law provides a flexibility for this purpose by inserting the words “or intended to be
used” before “in the course...”. By this, the law secures the meaning of the term “input” even
for cases where goods have been purchased but, are yet to be used in the business. Thus,
the conditions of ready-to-use and put-to-use would not be relevant for considering goods as
“inputs”, unless the condition takes route through rules/ other sections. However, no such
conditions appear even for claiming input tax credit.

(60) “input service” means any service used or intended to be used by a supplier in the course
or furtherance of business;

Any services that is used or intended to be used by a supplier of goods or services, or both, in
the course or furtherance of business would be treated as “input service”.

The meaning of the term “service” under the GST law is very vast to include everything that is
not goods, barring securities, and monies that do not amount to activity relating to the use of
money or conversion of money. Therefore, anything received by a person who is a supplier,
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which is not goods, and is neither securities nor money as such, would be treated as ‘input
service’, so long as it is used or meant to be used in the course or furtherance of business.

Unlike the erstwhile law, there is no requirement for it to have direct nexus with the outward
supply. In other words, the service received may not be directly linked to the outward supply of
the supplier receiving the service, and the outward supply may be goods or services.
Regardless of the outward supply, the service received would qualify as “input service” to him,
when the same is used in the course or furtherance of business. Therefore, a retailer who
receives housekeeping services of the business premised will be eligible to treat the services
as ‘input services’ given that such services are received in due course of business.

Further, while the erstwhile law required that the services must be received only up to the
place of removal for them to qualify as “input services”, there is no such condition attached to
the term under GST, where such services are received in the course or furtherance of
business. This means that goods transportation services availed by the supplier, would qualify
as input services to him, even if the transportation is up to the place of delivery to the
recipient, say the factory of the recipient, although the transportation does not add value to the
goods itself, but adds value to the supply made by him.

(61) “Input Service Distributor” means an office of the supplier of goods or services or both
which receives tax invoices issued under section 31 towards the receipt of input services and
issues a prescribed document for the purposes of distributing the credit of central tax, State
tax, integrated tax or Union territory tax paid on the said services to a supplier of taxable
goods or services or both having the same Permanent Account Number as that of the said
office;

The concept of input service distributor exists even in the current service tax law. This has
been borrowed into GST, entitling a person who is registered as an Input Service Distributor
(ISD) to distribute the credit in respect of input services (and not inputs) received in its name.
Given that services are intangible, it is not practicable to trace every service to the ultimate
recipient of the service, as is distinguishable in case of goods, justifying the need for a
distributor to services.

Generally, the head office of the person, or the corporate office, by whatever name called,
would be the location to which the services would be billed. However, there is no implication
by law that an ISD must be the head office. In order to ensure that the office registered as ISD
does not itself undertake any activity in the nature of outward supply, not receive inward
supplies of its own or not attract RCM liability. Therefore, a single company may choose to
have multiple regional offices based on its business requirements.

To distribute the credit of input services, the ISD would be required to follow the manner
prescribed by the rules, including:

o Issue of an ISD invoice to each recipient of credit on every distribution.

. Recipients of credit to are those taxable persons to whom it is attributable (whether or
not they are registered), being persons having the same PAN (as issued under the
Income Tax Law) as that of the ISD.
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o The credit of integrated tax should be distributed as integrated tax irrespective of the
location of the ISD, and so also:

o] Where the ISD is located in a State other than that of the recipient of credit, the
aggregate of Central tax, State tax and Union territory tax, as integrated tax.

o] Where the ISD is located in the same State as that of the recipient, the Central
tax and State tax (or Union territory tax) should be distributed as the Central tax
and State tax (or Union territory tax), respectively.

o Each type of tax must be distributed through a separate ISD invoice. However, there is
no requirement to issue ISD invoices at an invoice-level (received from the supplier of
the service).

(62) “input tax” in relation to a registered person, means the central tax, State tax, integrated
tax or Union territory tax charged on any supply of goods or services or both made to him and
includes—

(a) the integrated goods and services tax charged on import of goods;
(b)  the tax payable under the provisions of sub-sections (3) and (4) of section 9;

(c) the tax payable under the provisions of sub-sections (3) and (4) of section 5 of the
Integrated Goods and Services Tax Act;

(d)  the tax payable under the provisions of sub-sections (3) and (4) of section 9 of the
respective State Goods and Services Tax Act; or

(e) the tax payable under the provisions of sub-sections (3) and (4) of section 7 of the
Union Territory Goods and Services Tax Act,

but does not include the tax paid under the composition levy;

From the opening of the definition, it can be understood that input tax can arise only in respect
of registered persons, and the tax is only available on supplies made to him. Therefore, no
tax paid on outward supplies can ever qualify as input tax to the person making the supply
(who may or may not be registered), and shall only be treated as ‘input tax’ by the person
receiving the supplies.

The law also makes it amply clear that input tax is to a registration, and cannot be loosely
associated with various GST registrations of the single legal person.

Further, for ‘input tax’, the law makes no distinction between Central tax, State tax, Union
territory tax and integrated tax.

The law specifically provides certain inclusions and an exclusion to clarify the scope of the
term:

. The specific inclusions are of two types, i.e., the integrated tax applicable on import of
goods (in lieu of the previously applicable CVD and SAD), and the taxes payable on
reverse charge basis on account of supplies being those supplies that are notified in
this regard, or on account of being inward supplies from unregistered persons. From the
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language used, it must be understood that these inclusions are not limited to those that
have been discharged, on the premise that the law used the words “charged” or
“taxable” and not “paid”.

. While it is clear that composition suppliers will not be entitled to collect taxes, from this
definition, it can be inferred that the amounts paid by composition in lieu of tax, cannot,
in turn, be treated as input tax either for the composition supplier or for the recipient of
the supplies.

Further, the GST Compensation law reserves right to levy cess on certain supplies. However,
this cannot be treated as input tax for the purposes of GST. Although the GST Compensation
law provides that the provisions of input tax would apply mutatis mutandis to cess, it
categorically specifies that the input credit of cess can only be utilised for discharging the
liability on such cess.

‘ (63) “input tax credit” means the credit of input tax;

For a tax to qualify as “input tax credit”, it must first be “input tax”. The law creates a separate
terminology for this purpose as all input tax would not qualify as credit. Credit of input tax
would be available subject to specific conditions and restrictions, and to specific persons
being registered persons.

(64) “intra-State supply of goods” shall have the same meaning as assigned to it in section 8
of the Integrated Goods and Services Tax Act;

The principles for determining a supply as an intra-State supply are provided in the IGST law.
Drawing reference to the relevant Section, every supply of goods, where the location of the
supplier of the goods and the place of supply as determined under Section 10 of the Act, are
in the same State (or same Union Territory), would be an intra-State supply of such goods.
Accordingly, an import or export of goods can never be an intra-State supply.

Every taxable supply that is an intra-State supply shall be liable to both Central tax and the
respective State tax (or Union territory tax), unless otherwise exempted.

The ‘place of supply’ referred to in this regard is a legal terminology and should not be
understood for the colloquial usage, if any. Section 10 of the IGST Act provides situation-
specific conditions for determining the ‘place of supply’.

(65) “intra-State supply of services” shall have the same meaning as assigned to it in section 8
of the Integrated Goods and Services Tax Act;

As in case of goods, where the location of the supplier of the service and the place of supply
as determined under Section 12 of the IGST Act, are in the same State (or same Union
Territory), the supply would be an intra-State supply of such services.

Every taxable supply of service that is an intra-State supply shall be liable to both central tax
and the respective State tax (or Union territory tax), unless otherwise exempted. The ‘place of
supply’ should be determined in accordance with Section 12 or Section 13, as the case may
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be, of the IGST Act that provides situation-specific conditions for determining the ‘place of
supply’.
Note: Section 13 of the IGST Act specifies the conditions for determining place of supply in

cases where either the location of the supplier or the location of the recipient (or both) are
located outside India.

‘ (66) “invoice” or “tax invoice” means the tax invoice referred to in section 31;

On a plain reading of the law, it appears that the terms “invoice” and “tax invoice” have been
used inter-changeably to refer to that document that is prescribed by law, as a document that
shall be issued by the registered person on making taxable supplies. The tax invoice should
contain all the prescribed details such as the description of the goods, quantity, value and tax
charged on the supply.

o In respect of goods: A tax invoice can be issued at or before the time of removal of the
goods for making the supply, where the supply involves movement of the goods (either
by the supplier or by the recipient, or any other person).

o] However, where the supply to the recipient does not involve movement of the
goods, the tax invoice would be due at the time of delivery or making the goods
available to the recipient. It is not necessary that every supply requires
movement of goods on the basis that all goods are movable in nature.

o] The time of removal would matter only in cases where the removal of goods and
the movement of goods is by virtue of the supply.

o] Consider the case of sale on approval basis. Goods would be removed at a
certain time, and may be delivered to the location of the recipient. However, it is
not known at the time of removal, whether the transaction results in a supply.
Therefore, the time of confirmation by the recipient that he wishes to retain the
goods would be the due date for issuing the tax invoice.

o] The Government is also empowered to notify certain categories of supplies in
respect of which it can prescribe a separate time limit for issuance of tax invoice.

o In respect of services: A tax invoice for supplying services should be issued within 30
days from the date of supply of the taxable service.

o] However, the Government is empowered to notify certain categories of services
wherein any other document relatable to the supply would be treated as the tax
invoice, or for which no tax invoice is required to be issued at all.

The provisions of Section 31 of the CGST Act also provide for invoices or other documents
such as bill of supply, payment voucher, receipt voucher, etc. in for specific situations.

(67) “inward supply” in relation to a person, shall mean receipt of goods or services or both
whether by purchase, acquisition or any other means with or without consideration;
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Inward supplies may be of goods or of services, or of both. The key in this definition is to note
that ‘inward supply’ is not necessarily a supply and has a larger scope by covering ‘receipt’ of
goods or services.

It may be questioned as to whether an inward supply is not particular to a registration, or
whether an inward supply can be associated with any of the registered persons having the
same pan, on the premise that it is in relation to “a person”. However, that would not be the
intent of the law; it is to enable correlation with a person, whether or not he is a taxable
person. In other words, reference to inward supply may be in relation to any person, whether
he is registered, or unregistered taxable person, or person not liable to tax.

(68) “job work” means any treatment or process undertaken by a person on goods belonging
to another registered person and the expression ‘job worker” shall be construed accordingly;

To start with, the expression “job work” refers to a “treatment” or “process”, which is
undertaken by one person, who may or may not be registered, to another registered person.

While treatment and processing are commonly understood as services, there is no implication
that job work is purely services, or that goods would not be used for such treatment or
processing. However, Schedule Il of the CGST Act which specifies activities to be treated as
supply of goods or supply of services, inter alia provides that any treatment or process which
is applied to another person's goods is a supply of services. Such a deeming fiction in respect
of job work is given effect to, based on the primary objective of any job work, which is to
provide a service.

The following aspects need to be noted:

) Capital goods may be sent for job work, or for the purpose of carrying out the treatment
Or process.

) A job worker is free to effect inward supplies on his own account for carrying out the job
work. The law does not require that goods applied for the treatment or process must
also be sent by the registered person on whose goods the job work is undertaken.

o As regards the job worker per se, the law makes no insistence that such person must
be a registered person.

o The law requires that the treatment or process undertaken by the job worker must be on
goods belonging to “another” registered person.

o] From the usage of the term “another” before “registered person”, it is clear that
the law intends to segregate the units being different persons, or different
registrations.

o] The reference to the principal is made by using “another registered person” and
not “another person”.

o} It may be safely be understood that, if one unit of a company supplies goods for
further processing to another unit of the same company, having a different
registration from that of the supplying unit, the unit undertaking the processing
activity can be treated as a job worker.
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o If the Principal is an unregistered person, then the job worker is not a job worker.
Classification of the work undertaken may need to be examined whether it is
manufacture or not to attract the appropriate rate of tax applicable to the goods so
manufactured and not rate of tax applicable to services of job-work;

) is important to note that the job worker is not an Agent of the Principal and the
relationship inter se are that of Principal to Principal.

(69) “local authority” means—
(a) a “Panchayat” as defined in clause (d) of article 243 of the Constitution;
(b)  a “Municipality” as defined in clause (e) of article 243P of the Constitution;

(c) a Municipal Committee, a Zilla Parishad, a District Board, and any other authority
legally entitled to, or entrusted by the Central Government or any State Government
with the control or management of a municipal or local fund;

(d)  a Cantonment Board as defined in section 3 of the Cantonments Act, 2006;

(e) a Regional Council or a District Council constituted under the Sixth Schedule to the
Constitution;

()  a Development Board constituted under article 371 of the Constitution; or
(9)  a Regional Council constituted under article 371A of the Constitution;

A ‘local authority’ is also a ‘person’ for the GST law. A local authority would enjoy the same
treatment as is received by a ‘Government’ such as in the case of supplies that shall be
treated as neither a supply of goods nor a supply of services, requirement to deduct tax at
source on supplies made to it, etc.

(70) “location of the recipient of services” means, —

(a)  where a supply is received at a place of business for which the registration has been
obtained, the location of such place of business;

(b)  where a supply is received at a place other than the place of business for which
registration has been obtained (a fixed establishment elsewhere), the location of such
fixed establishment;

(c) where a supply is received at more than one establishment, whether the place of
business or fixed establishment, the location of the establishment most directly
concerned with the receipt of the supply; and

(d)  in absence of such places, the location of the usual place of residence of the recipient;

Given that services are not tangible, the determination of the location of the recipient of
service could result in complications. The ‘location of the recipient of services’ is essential to
determine whether the supply is an inter-State or an intra-State supply, as such location is the
residuary clause for determining the place of supply of services.

Broadly, the meaning given to the phrase “location of the recipient of services” is oriented
towards determining the place of supply of the services. The most relatable location of the

CGST Act 3




Preliminary Sec. 1-2

recipient can be determined in the following order — if the place of supply of the service
happens to be:

(@) a‘place of business’ which is a registered place of business, such place;

(b) a ‘place’ which is a fixed establishment (i.e., a place of business not registered, but
having a sufficient degree of permanence involving human and technical resources),
such fixed establishment;

(c) at multiple ‘places’ which may include places of business or fixed establishments, that
one place to which the supply is most directly attributable;

(d) a place that cannot be identified from the above three clause, the usual location of the
recipient (address where the person is legally registered/ constituted in case of
recipients other than individuals).

(71) “location of the supplier of services” means, —

(a)  where a supply is made from a place of business for which the registration has been
obtained, the location of such place of business;

(b)  where a supply is made from a place other than the place of business for which
registration has been obtained (a fixed establishment elsewhere), the location of such
fixed establishment;

(c) where a supply is made from more than one establishment, whether the place of
business or fixed establishment, the location of the establishment most directly
concerned with the provisions of the supply; and

(d) in absence of such places, the location of the usual place of residence of the supplier;

The determination of the location of the supplier of services is equally complicated, as is in
case of the recipient. The ‘location of the supplier of services’ is principally essential to
determine whether the supply is an inter-State or an intra-State supply (i.e., where location of
supplier and place of supply are in the same State or Union Territory, the supply would be an
intra-State supply, and will be an inter-State supply in any other case).

(72) “manufacture” means processing of raw material or inputs in any manner that results in
emergence of a new product having a distinct name, character and use and the term
“manufacturer” shall be construed accordingly;

The meaning of the term “manufacture” comes with a great deal of significance in the erstwhile
indirect tax regime, given that chargeability excise duty relies solely on whether an activity
results in manufacture. However, in the GST regime, the triggering taxable event is a “supply”
and tax is leviable whether or not the supply followed ‘manufacture’ of goods. Hence, the term
loses its significance in the GST regime. However, a definition has been provided as
references to this term are inadvertently essential even in the GST law, listed below:

o Composition levy: The composition tax rate in case of manufacturers is different as
compared to that of suppliers not being manufacturers (expected cap rate of 2% as
against 1%, respectively, being the aggregate of central and State tax/ Union Territory
tax). Further, manufacturers of certain notified goods would not be eligible to exercise
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the option to avail the benefit of composition scheme. Such a restriction is however, not
placed on other classes of persons, say traders of the same notified goods.

o Concept of deemed exports: One of the pre-conditions for any such supply to qualify as
deemed export is that the goods in question must be manufactured in India. Therefore,
even where the goods are of the nature that are notified by the Government as goods
that qualify as “deemed exports” on meeting certain conditions, if such goods are not
manufactured in India (or, any processing performed on any imported goods does not
result in manufacture), they cannot enjoy the benefit of the deeming fiction.

o Maintenance of accounts: A manufacturer shall be required to maintain a record of
production/ manufacture of goods, in addition to recording the details of inward and
outward supplies.

(73) “market value” shall mean the full amount which a recipient of a supply is required to pay
in order to obtain the goods or services or both of like kind and quality at or about the same
time and at the same commercial level where the recipient and the supplier are not related;

This term finds reference only in the provisions in relation confiscation of goods or conveyance
arising on account of contravention of the provisions of the law (say supplies made by a
taxable person who has failed to obtain registration, etc.). The law provides that the owner of
the goods will be given an option to pay a fine, not exceeding the market value of the goods in
question, to safeguard his goods or conveyance from being confiscated.

Goods or services of like kind and quality means any other goods or services (“comparables”)
made under similar circumstances that, in respect of the characteristics, quality, quantity,
functional components, materials, and reputation of the goods or services in question, is the
same as, or closely or substantially resembles, that of the comparables.

The meaning of the term ‘related’, must be understood from the definition provided in respect
of ‘related persons’ under Section 15.

(74) “mixed supply” means two or more individual supplies of goods or services, or any
combination thereof, made in conjunction with each other by a taxable person for a single
price where such supply does not constitute a composite supply.

lllustration: — A supply of a package consisting of canned foods, sweets, chocolates, cakes,
dry fruits, aerated drinks and fruit juices when supplied for a single price is a mixed supply.
Each of these items can be supplied separately and is not dependent on any other. It shall not
be a mixed supply if these items are supplied separately;

When two (or more) goods, or two or more services, or a combination of goods and services,
that each have individual identity and can be supplied separately, are deliberately supplied
conjointly for a single consolidated price, the supply would be treated as a mixed supply.

Most importantly, such a supply should not qualify as a composite supply, for it to be treated
as a mixed supply, i.e., in case of a mixed supply:

CGST Act 33




Preliminary Sec. 1-2

. The two or more supplies are not naturally bundled and supplied conjointly in the
ordinary course of business;

. The principal supply cannot be identified — more than one of the supplies form the
“predominant element” of the supply.

Where the conjoint supply is neither a composite supply, nor supplied for a single price, the
two or more supplies would be treated as individual supplies, and not as a ‘mixed supply’.

lllustrations for consideration:

(@)  Supply of toothpaste, brush, plastic container for the two: The three goods can be said
to be naturally bundled and supplied in the ordinary course of business. While the
plastic container is ancillary to the supply, both toothbrush and toothpaste could be the
predominant elements of the supply. In a composite supply, there can be only one
principal supply and therefore, this supply would be a mixed supply.

(b)  Supply of laptop and printer: Although a printer is used for the purpose of printing, the
commands for which can be given through the laptop, the two goods are not naturally
bundled and supplied conjointly in the ordinary course of business. Therefore, this
supply is a mixed supply.

(c)  Supply of lectures in a coaching centre and monthly excursions such as trekking, etc.:
The two services are not naturally bundled in the ordinary course of business.
Therefore, this supply is a mixed supply.

The tax rates applicable in case of mixed supply would be the rate of tax attributable to that
one supply (goods, or services) which suffers the highest rate of tax from amongst the
supplies forming part of the mixed supply. Therefore, a mechanism for separating the supplies
could be examined, in case of mixed supplies where tax rates are differing.

It is important to ensure there is a single price is assigned in respect of the various supplies
that are involved. And the supplies so involved are unnaturally bundled together for such
single price. If the price were not one single amount but the visible aggregation of individual
prices then, even if supplied together, each of them may be regarded as an individual non-
composite supply.

(75) “money” means the Indian legal tender or any foreign currency, cheque, promissory note,
bill of exchange, letter of credit, draft, pay order, traveller cheque, money order, postal or
electronic remittance or any other instrument recognised by the Reserve Bank of India when
used as a consideration to settle an obligation or exchange with Indian legal tender of another
denomination but shall not include any currency that is held for its numismatic value;

The meaning attributed to this term in the GST law is a polished adoption of the definition
provided under the Service Tax law. Additionally, money as defined in the GST law includes
any foreign currency as well. The significance of this term is that it is out of the scope of
taxation under GST. Money would neither be goods nor services under the GST law. However,
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there is no exemption given to activities relating to the use of money or its conversion. So
also, sale of money, say a coin collection set of 100 coins, would be chargeable to tax, as
such coins are held for their numismatic value.

It is also interesting to note that this term is no longer relevant for understanding whether a
transaction is for consideration, as the meaning assigned to the term ‘consideration’ under the
GST law may be in money or in another form.

The words “...or any other instrument recognised by the Reserve Bank of India...” demands a
mention of the Payments and Settlement Systems Act, 2007 which allows RBI to authorize the
development and distribution of a system of settlement of payments in the form of prepaid
instruments (PPIs) that are not Indian legal tender but are yet used as a consideration to settle
an obligation. Such PPIs are often confused with voucher (defined in section 2(119) below).
This form of interchangeable usage would be an error. Since the PPI is included in the
definition of money it cannot also be included in the definition of voucher. PPls are not
vouchers but money. Tax treatment applicable on the receipt of money must be applied even
when receipt is through PPI’s.

(76) “motor vehicle” shall have the same meaning as assigned to it in clause (28) of section 2
of the Motor Vehicles Act, 1988;

Section 2(28) reads as under:

“motor vehicle" or "vehicle" means any mechanically propelled vehicle adapted for use upon
roads whether the power of propulsion is transmitted thereto from an external or internal
source and includes a chassis to which a body has not been attached and a trailer; but does
not include a vehicle running upon fixed rails or a vehicle of a special type adapted for use
only in a factory or in any other enclosed premises or a vehicle having less than four wheels
fitted with engine capacity of not exceeding twenty-five cubic centimetres.

From this, it can be understood that all vehicles such as cars, scooters, bikes, auto-rickshaws,
trucks, buses, tempo-travellers, etc. that are meant for usage on roads will be covered within
the meaning of ‘motor vehicles’. The implication of this definition is that input tax credit is not
available in respect of inward supply of motor vehicles, unless they are used for specific
purposes (being transportation of goods, or for making taxable supplies of further supply of
such vehicles, or supplying passenger transportation services or for imparting training in
relation to such vehicles).

When motor vehicle has been defined by reference to another Act, all interpretation that is
allowed under that Act be equally apply under GST. Motor vehicles such as its excavators,
wheel loaders, back hoe, road rollers, etc. will also come within the same restrictions
applicable to motor vehicles under GST law. Merely because these articles are used more in
the nature of plant and machinery and less in the form of motor vehicles is of no avail.

(77) “non-resident taxable person” means any person who occasionally undertakes
transactions involving supply of goods or services or both, whether as principal or agent or in
any other capacity, but who has no fixed place of business or residence in India;
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The meaning of the term ‘non-resident taxable person’ covers all person who undertake
transactions involving supply of goods or services or both, whether or not such supplies are
taxable, so long as such person neither has a fixed place of business nor residence in India.

Every such person who intends to affect any taxable supplies under the GST law, should
compulsorily obtain registration under the GST law before commencing business, irrespective
of the turnover during the year. The application for registration shall be made at least 5 days
prior to the commencement of business.

However, a person who does not undertake transactions involving any supplies “occasionally”,
he would not be treated as a non-resident taxable person. The law does not define the
frequency implied by the expression “occasionally”. Therefore, where there is a reasonable
frequency of occurrence of supplies in India, it must be construed as transactions occurring
occasionally.

Due to applicability of higher rate of withholding under Income-tax Act on remittances made
from India, non-residents who have no active business presence in India are also found to
have secured PAN numbers. Accordingly, such non-residents would not be NRTPs but CTPs
under GST law.

(78) “non-taxable supply” means a supply of goods or services or both which is not leviable to
tax under this Act or under the Integrated Goods and Services Tax Act;

A transaction must be a ‘supply’ as defined under the GST law, to qualify as a non-taxable
supply under the GST law.

The following aspects need to be noted:

o Stock transfers to unit within the State for which no separate registration is obtained,
which does not qualify as a ‘supply’ as defined under Section 7 of the CGST Act, cannot
be said to be a non-taxable supply.

. Transactions specified in Schedule Ill which are treated as neither a supply of goods
nor a supply of services, would also not qualify as non-taxable supplies.

o Supplies that enjoy the benefit of being wholly exempted from taxes, nil-rated supplies
and zero-rated supplies are also not covered under the umbrella of ‘non-taxable
supplies’ given that the goods or services are in fact liable to tax, and such tax is
exempted by virtue of an exemption notification, or the tax rate is nil.

o Only those supplies that are excluded from the scope of taxation under GST are
covered by this definition — i.e., alcoholic liquor for human consumption, articles listed in
section 9(2) or in schedule III.

‘ (79) “non-taxable territory” means the territory which is outside the taxable territory;

A taxable territory means the territory to which the provisions of the GST law applies.
Accordingly, in case of CGST law, the taxable territory would cover all locations covered under
the extent of the law - i.e., whole of India.
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o Accordingly, locations outside India would be considered as non-taxable territory, being
the territory outside the taxable territory.

o Similarly, for the State GST law, non-taxable territory would cover all those locations
where the provisions of the particular State GST law would not apply. For instance, for
the purpose of the State GST law of Maharashtra, all other States and Union Territories
of India, and locations outside India, would be non-taxable territory.

In this regard, it would be relevant to understand the geographical extent covered within the
meaning of the term ‘India’ — refer analysis of Section 2(56).

Supply taking place in a ‘non-taxable territory’ would be outside the jurisdiction for imposing
any GST. High sea sales (first supply) are not liable to GST because goods that involve
movement are located outside the taxable territory even though the recipient may be inside.

(80) “notification” means a notification published in the Official Gazette and the expressions
“notify” and “notified” shall be construed accordingly;

The Central Government and the State Governments are empowered to issue notifications to
give effect to certain provisions such as goods and services that would be liable to tax on
reverse charge basis, supplies that are exempted from tax, supply of goods that shall be
treated as supply of services, etc. For a notification to be valid under GST, it must be
published in the Official Gazette of India, as published by the Government of India’s
Department of Publication, Ministry of Urban Development.

Every notification published in the Official Gazette will come into force from the date of such
publication, unless another date is specified for this purpose, in the notification.

(81) “other territory” includes territories other than those comprising in a State and those
referred to in sub-clauses (a) to (e) of clause (114);

By definition, the expression ‘other territory’ is inclusive of all territories that do not form part of
any State (including the two Union Territories with Legislature being Delhi and Puducherry),
and excludes the Union Territories (i.e., the Andaman and Nicobar Islands, Lakshadweep,
Dadra and Nagar Haveli, Daman and Diu, and Chandigarh).

All territories that fall into the ambit of ‘other territory’ as defined above would also form part of
the meaning of the term ‘Union territory’ as defined under Section 2(114), to leave no territory
that is claimed by any of the States or Union Territories, outside the scope of taxation under
GST, so long as such territory is in India. Although there is no specific explanation that the
extent of the term should be limited to the territory of India, we should not consider locations
outside India to also fall into the scope of ‘other territory’ defined above, as it would defeat the
purpose of law.

(82) “output tax” in relation to a taxable person, means the tax chargeable under this Act on
taxable supply of goods or services or both made by him or by his agent but excludes tax
payable by him on reverse charge basis;

CGST Act 37




Preliminary Sec. 1-2

The output tax chargeable on intra-State taxable supply of goods or services can be
summarised as under:

Type of Supply Output tax Reference

Supplies within a State (or | CGST + Specific SGST | Section 8(1) and 8(2) of the
UT with Legislature) (intra-State supply) IGST Act

Supplies within a UT without | CGST + UTGST Section 8(1) and 8(2) of the

The following aspects need to be noted:

o While input tax is in relation to a registered person, output tax is in relation to a taxable
person. Evidently, the law excludes persons who are not registered under the law from
being associated with any input tax. However, where there is a liability due to the
Government, the law paves the way to cover those persons who are liable to tax, but
who have failed to obtain registration.

o The amount covered under this term is the amount of tax that is ‘chargeable’, and not
the amount that is ‘charged’. Therefore, in case a person wrongly charges tax, or
charges an excess rate of tax, as compared to the applicable tax rate, such excess
would not qualify as output tax.

o Some experts are of the view that taxes payable by recipient of supply, on account of
making inward supplies of such categories of supply as are notified for the purpose of
reverse chargeability of tax, or making inward supplies from unregistered persons,
would also be out of the scope of ‘output tax’.

. The implication of the exclusions mentioned above is that the input tax credit cannot be
utilised for making payment of any amount that does not qualify as output tax.
Discharge of liability in such cases has to be by way of cash payments (i.e., through the
electronic cash ledger, on depositing money by means of cash, cheque, etc.).

o The law makes a specific inclusion in respect of supplies made by an agent on behalf of
the supplier, to treat the tax paid on such supplies as output tax in the hands of the
supplier.

(83) “outward supply” in relation to a taxable person, means supply of goods or services or
both, whether by sale, transfer, barter, exchange, licence, rental, lease or disposal or any
other mode, made or agreed to be made by such person in the course or furtherance of
business;

For any transaction or activity to qualify as an outward supply, it must first be a ‘supply’ in
terms of the GST law, unlike inward supplies, which could merely be receipts, not amounting
to supply. Further, an outward supply is closely associated with a ‘taxable person’ being, a
unit of a person that has, or is required to have, a separate registration.
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The phrase ‘outward supply’ can be applied to a supply only when such supply is made in the
course or furtherance of business. Say, for instance, business assets are put to personal use.
In such a case, even if the transaction is deemed to be a supply (made without consideration),
it cannot be treated as an ‘outward supply’, since the application of the business asset for
personal use was neither in the course nor furtherance of business.

The following aspects need to be noted:

o Supplies not qualifying as outward supplies would also be included for the purpose of
computing the ‘aggregate turnover’;

o In case of a composition supplier, where he engages with a recipient outside the State,
and if the transaction does not result in an ‘outward supply’, (say, sending goods for job
work outside the State), the conditions imposed on him as a composition supplier would
not be violated (i.e., making inter-State outward supplies);

. Details of supplies on which tax is payable, but which do not amount to ‘outward
supplies’ would also have to be declared in the return for outward supplies (GSTR-1);

) By treating goods or services agreed to be supplied as ‘outward supply’, the law
authorises imposition of GST on advance payments.

(84) “person” includes—

(a)  anindividual;

(b)  a Hindu Undivided Family;

(c) acompany;

(d) afirm;

(e) a Limited Liability Partnership;

(f)  an association of persons or a body of individuals, whether incorporated or not, in India
or outside India;

(9)  any corporation established by or under any Central Act, State Act or Provincial Act or
a Government company as defined in clause (45) of section 2 of the Companies Act,
2013;

(h)  any body corporate incorporated by or under the laws of a country outside India;
() aco-operative society registered under any law relating to co-operative societies;
()  alocal authority;

(k) Central Government or a State Government;

() society as defined under the Societies Registration Act, 1860;

(m) trust; and

(n)  every artificial juridical person, not falling within any of the above;

This definition is to be read along with the fiction in Section 2(107) where a ‘taxable person’ is
understood to be sub-units of a person such that transactions between two taxable persons is
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also a taxable supply. Every ‘person’ is understood to have a separate identity, under the GST
law.

For instance, a trust set up by a company will be treated as a separate person from the
company, or a limited liability partnership holding all the shares of a company will be treated
as a separate person from the company.

(85) “place of business” includes—

(a) a place from where the business is ordinarily carried on, and includes a warehouse, a
godown or any other place where a taxable person stores his goods, supplies or
receives goods or services or both; or

(b)  aplace where a taxable person maintains his books of account; or

(c) a place where a taxable person is engaged in business through an agent, by whatever
name called;

The inclusive nature of the definition indicates that the places or locations listed in the
definition are illustrative and not exhaustive. From the three clauses of such illustrative
locations, each clause makes a reference to ‘taxable person’. Therefore, place of business
should be understood as a term that is specific to each taxable person, having (or requiring)
distinct registrations. Say, in the case of a company having operations across 10 cities in two
States, the set of cities being the places of business for one State would be mutually exclusive
from that of the other.

Place of business therefore is not only any place where business is ordinarily carried on but it
would also be a place where goods are located and kept ready for supply. Ex-works supplies,
to a registered person from another State, without the goods immediately being transported
out to that State, would also come within the definition of place of business. Therefore, there is
no need to be concerned that location of supplier of goods is not defined in the law because
unlike services, there is sufficient trail available in transactions involving supply of goods.

Below are other implications in relation to place of business:

o Registration of such places as additional place of business - although there is no
explicit requirement under law to declare all places of business as additional places of
business. This would facilitate transportation of goods between places of business, or
from the job worker's premises to any of the places of business, which can be
supported with the delivery challan, the details of which would form part of Form
Waybill;

. Maintenance of separate accounts in relation to each place of business such as details
of production or manufacture of goods, inward and outward supply, stock records of
goods, input tax credit availed, output tax payable and paid;

o Departmental audit can be carried out in respect of registered persons at any of its
places of business; this apart, authorised officers can demand access to any such
places to inspect books, documents, computers, etc.
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(86) “place of supply” means the place of supply as referred to in Chapter V of the Integrated
Goods and Services Tax Act;

Chapter V of the IGST Act provides for determination of the ‘place of supply’ in respect of any
supply of goods or supply of services. This expression has the utmost significance in
determining the nature of tax payable on a supply. Simply put, a supply shall be intra-State
(liable to CGST, SGST) where the location of the supplier and place of supply as determined
under the said Chapter are in the same State (or Union Territory), and neither the supplier nor
the recipient are SEZ units/ developers. In any other case, the supply would be treated as an
inter-State supply, liable to IGST.

There is no provision in the law that declares that GST is a ‘destination based tax’. Place of
supply is therefore the destination of supply attracting tax under this law. Place of supply is
not left out as a question of fact that each supplier has to determine but is a question of law
that is left to only be discovered by an application of the law.

Chapter V deals with determination of ‘place of supply’ under the following brackets:
a)  Goods, other than supply of goods imported into, or exported from India.
Goods imported into, or exported from India.

Services where location of supplier and recipient is in India.

Services where location of supplier or location of recipient is outside India.

Online information and database access or retrieval services (OIADARS) provided by a
person located in a non-taxable territory to a non-taxable online recipient (i.e.,
Government, governmental or local authorities, individuals, other persons receiving
such services for purpose other than commerce, industry, business, profession, but
located in taxable territory).

(87) “prescribed” means prescribed by rules made under this Act on the recommendations of
the Council;

The law empowers the Government to issue rules to facilitate the implementation of the
provisions of the Act, or to carry out the objects of the law. Whenever the term ‘prescribed’ is
used in the Act, one must draw reference to the relevant rules that may be issued in respect
thereof.

(88) “principal” means a person on whose behalf an agent carries on the business of supply or
receipt of goods or services or both;

The law uses the term ‘principal’ in the context of two relationships — one in case of the
principal and job worker, and the other in case of principal and agent. However, in the
provisions relating to job work, the term has a separate meaning, the reference of which is
separately provided for. Therefore, one must understand the meaning of the term ‘principal’
wherever else the term finds a mention, as a reference to the principal-agent relationship.

Agent of the principal is one who carries on the business of supply or receipt of goods or
services or both on behalf of another person, being the principal. The agent functions as an
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extended arm of the principal and therefore, supplies (inward and outward) effected by an
agent on behalf of the principal will be treated as supplies effected by the principal.

Note the remarkable resemblance to the reference in parallel to paragraph 3, schedule I.

(89) “principal place of business” means the place of business specified as the principal place
of business in the certificate of registration;

The principal place of business could be any of the places of business of a person, which is
located in the same State in which the registration is intended to be obtained. Generally, this
location would be the head office or the corporate office or the billing address of the person, or
the address registered under a statute such as the Companies Act, or as specified in the
partnership deed. Once a location is chosen, it would be used for correspondence by the GST
officers, and should therefore be mentioned on the certificate of registration.

The law requires that the books of account shall be maintained at the principal place of
business, or may be maintained electronically, on fulfilling the conditions prescribed by the
rules.

(90) “principal supply” means the supply of goods or services which constitutes the
predominant element of a composite supply and to which any other supply forming part of that
composite supply is ancillary;

The concept of ‘a principal supply’ emerges only for determining whether a supply is a
composite supply or not, and where it is a composite supply, the rate of tax applicable to the
composite supply.

Principal supply recognises two or more supplies, and arranges them in a two-step hierarchy —
a single predominant supply and the ancillary supply(ies).

(@)  Supply of laptop and a carry case — In this case, the case only adds value to the supply
of laptop and therefore, the case would be ancillary while the laptop comprises the
predominant element of the supply. Even where the brand of the case is not the same
as that of the laptop, and the supplier can establish that the case is naturally bundled
with the laptop in the ordinary course of his business, the supply can be treated as a
composite supply.

(b)  Supply of equipment and installation/ commissioning of the same — While the recipient
actually purchases the equipment, making the equipment the principal supply, the
installation makes the equipment usable by the recipient. Even if there is a separate
charge for the installation of the equipment, since the service is naturally bundled and
provided in the ordinary course of business, the supply would be a composite supply.

(c)  Supply of repair services of laptop with parts — As such, it is the skill and expertise of
the supplier that makes the laptop function as desired. Whether replacement is
necessary or a mere resetting of the existing parts restores the functionality of the
laptop is not known to the customer. Where the object of the contract is unknown to the
customer, that object cannot be the purpose of the contract. The only object that is
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known to the customer is the ‘repair service’ which makes it the predominant object of
supply. This would be the position even if the cost of the parts replaced is higher than
the cost of service. However, this theory can apply only where such a replacement is
done in the ordinary course of the business of repairing laptops, and such a
replacement is naturally bundled with the repair service.

(91) “proper officer” in relation to any function to be performed under this Act, means the
Commissioner or the officer of the central tax who is assigned that function by the
Commissioner in the Board;

The Government would appoint persons to act as officers of specified classes. However, all
such officers would not be ‘proper officers’ under the GST law. It may be understood that the
term ‘proper officer’ is to a case or a category of cases. Therefore, a Commissioner having
jurisdiction in respect of a taxable person, may authorise certain officers of the GST law to act
as proper officer in respect of such taxable person.

Further, the officers appointed under the SGST and UTGST laws are authorised to be the
proper officers for the purposes of the CGST law.

(92) “quarter” shall mean a period comprising three consecutive calendar months, ending on
the last day of March, June, September and December of a calendar year;

In terms of the definition provided above, we can understand that the following would be the
four quarters for the purposes of GST:

(@)  January, February and March;

(b)  April, May and June;

(c)  July, August and September; and
(d)  October, November and December.

For any reason, whatsoever, the term ‘quarter’ cannot be associated with three consecutive
months other than those mentioned above. For instance, a composition supplier is required to
furnish returns on a quarterly basis — this does not entitle him to furnish a return for the
periods June, July and August, even if he obtained registration only on 29t June.

(93) “recipient” of supply of goods or services or both, means—

(a)  where a consideration is payable for the supply of goods or services or both, the person
who is liable to pay that consideration;

(b)  where no consideration is payable for the supply of goods, the person to whom the
goods are delivered or made available, or to whom possession or use of the goods is
given or made available; and

(c)  where no consideration is payable for the supply of a service, the person to whom the
service is rendered,

and any reference to a person to whom a supply is made shall be construed as a reference to
the recipient of the supply and shall include an agent acting as such on behalf of the recipient
in relation to the goods or services or both supplied;
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In transactions involving more than 2 persons, it could result in an ambiguity as to who should
be treated as the ‘recipient’ for filing the return of inward supplies, paying tax on reverse
charge basis, determining whether the relationship with the supplier will impact valuation, etc.
In this regard, the definition specified the following:

o Where consideration payable: The recipient of supply and place of supply do not affect
one another where a consideration is payable for the supply. Irrespective of the place of
supply, the person who is liable for payment of consideration would be the recipient.
This would hold good even in the case where the supply is made to person on the
instruction of another - i.e., even if the goods are received by a person, if the person on
whose instruction the goods are delivered is the person liable to pay consideration,
such person giving the instruction would be the recipient.

o Where no consideration payable:

o} Goods: The actual receiver of the goods would be the recipient. Say, for instance,
a supplier keeps a counter in the premises of another company for issuing free
samples to the employees of the company. The recipients would be the
employees, and not the company permitting the use of its premises.

o] Services: The actual receiver of the services would be the recipient.

o The definition of ‘consideration’ in Section 2(31) clearly provides that the consideration
can be from the recipient or by any other person. However, the law provides that the
person paying the consideration shall be treated as the ‘recipient’. It appears that the
term ‘recipient’ referred to in Section 2(31) should be read as ‘receiver of the supply’,
and not ‘recipient’ as defined above.

o In case an agent is appointed by the principal, such agent may also be treated as the
recipient of the goods or services or both.

(94) ‘registered person” means a person who is registered under section 25 but does not
include a person having a Unique Identity Number;

The law makes several references to this term. The most significant implication of this
reference is that it is confined to a registration of a person, who may have (or is required to
have) more than one registration.

Every person/ unit of a person requiring registration, i.e., every taxable person, will be treated
as a registered person the moment registration is granted to it, excluding cases where a
Unique Identity Number (“UIN”) is granted.

A specialised agency of the United Nations Organisation or any Multilateral Financial
Institution and Organisation notified under the United Nations (Privileges and Immunities) Act,
1947, Consulate or Embassy of foreign countries and any other persons who are notified by
the Commissioner shall be granted a UIN for certain purposes — such as for refund of taxes on
the notified supplies of goods or services or both received by them.

(95) ‘regulations” means the regulations made by the Board under this Act on the
recommendations of the Council;
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The Central Board of Excise and Customs* constituted under the Central Boards of Revenue
Act, 1963 (“Board”) is empowered to make regulations consistent with the Act and the rules
made under the Act, to carry out the provisions of the Act.

Every regulation made by the Board under the Act would be laid after it is made or issued,
before each House of Parliament, while it is in session, at the earliest. Where both Houses
agree in making any modification, or that the regulation should not be made, the regulation
shall have effect only in such modified form or be of no effect from such date (i.e., no
retrospective effect of the modifications/ rejection by the Houses of the Parliament).

*Note: The name of the Board may be altered to ‘Central Board of Indirect Taxes.

(96) “removal” in relation to goods, means—

(a)  despatch of the goods for delivery by the supplier thereof or by any other person acting
on behalf of such supplier; or

(b)  collection of the goods by the recipient thereof or by any other person acting on behalf
of such recipient;

The term “removal” is relevant in the case of supply of goods. Under the Central Excise Rules,
2002, the term 'removal' also included the act of issue of the goods for captive consumption.
However, under the GST law, there must be a supplier, and a recipient who is distinct person.
Therefore, removal of goods used within the factory would not constitute an outward supply
(while input tax credit restriction implications could arise).

Under the GST law, the significance of this term arises for raising invoice, which in turn, is an
element essential to determine the time of supply. The law clearly specifies that the removal
need not be effected by the supplier himself, but could also be a result of collection of the
goods by the recipient or a person acting on his behalf. Further, this term would be relevant
only to the extent of supplies requiring movement of goods.

(97) “return” means any return prescribed or otherwise required to be furnished by or under
this Act or the rules made thereunder;

The term ‘return’ is used in this law, as under other taxation laws, to refer to a document by
which details of transactions are furnished to the relevant tax department. This term is also
used under the GST law, to refer to return of goods upon after they have been received
(commonly known as purchase returns, sale returns). However, the term defined above also
refers to documents to be furnished by persons who are required to furnish the prescribed
details, in the form and manner prescribed by the rules.

Further, this term does not refer to a return under the GST law, but refers to “any return”
prescribed under the law.
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(98) ‘reverse charge” means the liability to pay tax by the recipient of supply of goods or
services or both instead of the supplier of such goods or services or both under sub-section
(3) or sub-section (4) of section 9, or under sub-section (3) or sub-section (4) of section 5 of
the Integrated Goods and Services Tax Act;

The scheme of payment of tax under reverse charge mechanism would prevail under the GST
Law, as is existent in specific cases of services, and in case purchases from unregistered
dealers under the VAT law. However, in the GST law, the scope of reverse charge is
expanded to include:

(@)  Goods (in addition to services) that may be notified, even if the supplier is registered;

(b)  Services (in addition to goods), for taxation on reverse charge basis where the supplier
is unregistered, and the recipient is registered.

The following aspects need to be noted:

o The scheme of partial reverse charge of joint charge, previously prevailing under the
Service tax laws would be discontinued;

o Persons required to pay tax under reverse charge are required to obtain registration
under the GST whether or not they make any outward supplies, and without having
regard to the threshold limits for registration — in case of notified goods and services;

. Composition suppliers being recipients of supplies on which tax is payable on reverse
charge basis, will have to remit tax at the applicable rates, and not the concessional
composition tax rates;

o The recipient paying tax on reverse charge basis, should issue a ‘payment voucher’ at
the time of making payment to the supplier;

o The recipient paying tax on reverse charge basis on account of effecting inward
supplies from unregistered persons, should issue an invoice in respect of the goods or
services inwarded, at the time of receipt of such goods or services.

(99) “Revisional Authority” means an authority appointed or authorised for revision of decision
or orders as referred to in section 108;

The Revisional Authority is empowered to pass an order to enhance or modify or annul a
decision/ order under CGST/ SGST/ UTGST Acts as is passed by an officer sub-ordinate to
him, where he finds it to be prejudicial to the interest of revenue if it is erroneous, illegal,
improper or has not considered material facts (whether or not available at the time of the
original decision/ order). However, such powers are not available to him in case of non-
appealable orders.

‘ (100) “Schedule” means a Schedule appended to this Act;

The following three schedules are provided under the CGST Act to describe the extent/
limitation of the meaning of the term ‘supply’:

(@)  Schedule I: Activities to be treated as supply even if made without consideration
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. Permanent transfer or disposal of business, supplies between related persons or
taxable persons having the same PAN, supply of goods by a principal to his agent and
vice versa, import of services for business purpose, by a taxable person from a related
person.

(b)  Schedule lI: Activities to be treated as supply of goods or supply of services

o Goods: Transfer of title in goods under an agreement where property in goods passes
upon payment of full consideration, supply of goods by any unincorporated association
or body of persons to a member for cash, deferred payment or other valuable
consideration, etc.

. Services: Transfer of right or undivided share in goods without transfer of title,
treatment/ process applied to another person's goods, renting of immovable property,
temporary transfer/ permitting the use or enjoyment of IPRs, development, design,
programming, customisation, adaptation, upgradation, enhancement, implementation of
information technology software, works contract, etc.

(c)  Schedule lll: Activities or transactions which shall be treated neither as a supply of
goods nor a supply of services

o Services by employee to employer in the course/ relation to employment, Services of
funeral, burial, crematorium or mortuary, sale of land, sale of completed buildings,
actionable claims (other than lottery, betting and gambling), services by any court or
Tribunal, the functions performed by the Members of Parliament, etc.

(101) “securities” shall have the same meaning as assigned to it in clause (h) of section 2 of
the Securities Contracts (Regulation) Act, 1956;

Section 2(h) of the Securities Contracts (Regulation) Act, 1956 provides an inclusive definition
to the term “securities”, listing the following—

()  shares, scrips, stocks, bonds, debentures, debenture stock or other marketable
securities of a like nature in or of any incorporated company or other body corporate;

(ia)  derivative;
(ib)  units or any other instrument issued by any collective investment scheme to the
investors in such schemes;

(ic)  security receipt as defined in clause (zg) of section 2 of the Securitisation and
Reconstruction of Financial Assets and Enforcement of Security Interest Act,
2002,

(id)  units or any other such instrument issued to the investors under any mutual fund
scheme;

(i) Government securities;

(iia) such other instruments as may be declared by the Central Government to be
securities; and

(iib)  rights or interest in securities.
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Securities are neither treated as goods nor as services, by way of a specific exclusion in the
respective definitions. For this reason, ‘securities’ would not be included in the meaning of
‘non-taxable supplies’ which are in turn included within the meaning of ‘exempt supplies’.
Therefore, for the limited purpose of restricting input tax credits, the meaning of exempt
supplies would include ‘securities’, and therefore, input tax credit attributable to transactions in
securities would be liable for reversal

(102) “services” means anything other than goods, money and securities but includes activities
relating to the use of money or its conversion by cash or by any other mode, from one form,
currency or denomination, to another form, currency or denomination for which a separate
consideration is charged;

Express exclusion of goods implies its inclusion within the definition of services. Therefore,
understanding the exact scope and boundaries of the definition of goods is required to
recognize all those transactions or activities that would fall under the meaning of ‘services’, on
being left out of the definition of ‘goods’. Transactions in money (other than its conversion) are
excluded both from the definition of goods and from the definition of services. ‘Anything’
includes everything and leaves nothing — services includes goods and for this reason ‘other
than goods’ appears in the definition. But for such exclusion it would have been included. And
services includes immovable property as well. Transactions involving immovable property to
the extent excluded by paragraph 5, schedule Il only. All other transactions involving
immovable property comes squarely within the scope of services.

Services is therefore not a verb but a noun. As such, there is no need to search for the activity
performed in a transaction involving services but sufficient to note that it is not goods then it
will be services. If this manner of drafting the definition that allows tax to be imposed on
transactions of tolerating an act or abstaining from an act as found in paragraph 5(e),
schedule Il.

The following aspects need to be noted:

o The word “anything” could be read as “everything”, i.e., services means everything that
is not goods, and is not specifically excluded (such as money, securities, transactions
specified in Schedule Il etc.)

o Schedule Il of the CGST Act lists down matters which shall be regarded as a supply of
goods, or supply of services.

o The GST law empowers the Government to require treatment of supply of notified
goods as supply of services, and vice versa.

‘ (103) “State” includes a Union territory with Legislature;

Each State derives its respective meaning provided in the First Schedule in the Constitution of
India. There are 29 States and 7 Union Territories in India. Of the 7 Union Territories, Delhi
and Puducherry have Legislatures of their own. Therefore, for the GST law, by the expression
‘State’, Delhi and Puducherry, though Union Territories, will be included.
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The Legislative Assemblies of Delhi and Puducherry would pass State GST Acts for intra-
State levies, while the remaining 5 Union Territories will be governed commonly under the
UTGST Act.

‘ (104) “State tax” means the tax levied under any State Goods and Services Tax Act;

Tax levied under the State GST laws is referred to as “State tax”. State tax is that component
of GST that levied on intra-State supplies by the State Governments (of the Legislatures of
Delhi and Puducherry), under the respective State-specific GST laws.

(105) “supplier” in relation to any goods or services or both, shall mean the person supplying
the said goods or services or both and shall include an agent acting as such on behalf of such
supplier in relation to the goods or services or both supplied;

The reference to whom the meaning of the term ‘supplier’ is fitted is ‘person’, as against
‘taxable person’ or ‘registered person’. This is because the law does not keep persons who
are not liable to tax under GST, outside the scope of this term. For instance, in case of
purchases from unregistered persons, who are not liable for registration, would also be treated
as suppliers, while the recipient of the supply is liable to pay tax on reverse charge basis if
such recipient is registered.

Agents supplying on behalf of the supplier are also included within the meaning of ‘supplier’.
This is to ensure that invoices raised by the agent on behalf of the supplier for effecting sales
on his behalf qualify as valid invoices, as if they were issued by the supplier himself.

\ (106) “tax period” means the period for which the return is required to be furnished;

Given that the term ‘return’ is not limited to any particular return, the term tax period can also
vary for each return prescribed under the law. A ‘tax period’ would ordinarily be the calendar
months (or quarters ending on the last dates of March, June, September and December in
case of composition suppliers). However, it can also include a period of one financial year, for
the annual return.

(107) “taxable person” means a person who is registered or liable to be registered under
section 22 or section 24;

Every ‘supplier’ shall be liable to be registered under the GST law in the State (or Union
territory) from where he makes any taxable supply of goods or services or both, if his
aggregate turnover in a financial year exceeds the specified limit (Rs. 20 Lacs or Rs. 10 Lacs
— refer Section 22 for details).

The following persons (amongst others) are also compulsorily required to obtain registration,
whether or not their turnover exceeds the threshold limit;

o Non-resident taxable persons, casual taxable persons making any taxable supply
o Persons making any inter-State taxable supply;

o Recipients of supplies of goods or services that are notified for tax on reverse charge
basis;
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. Persons such as agents who make taxable supplies on behalf of other taxable persons;
o Electronic commerce operator and persons effecting supplies through them:;

o Person supplying OIADAR services from a place outside India to an unregistered
person in India.

(108) “taxable supply” means a supply of goods or services or both which is leviable to tax
under this Act;

For a transaction to qualify as a taxable supply, the following components are compulsory:
o The transaction must involve either goods or services, or both of them;

o Such goods or services should not be specified under Schedule Ill (neither a supply of
goods nor a supply of services);

) The transaction should fall within the meaning of ‘supply’ in terms of Section 7 of the
CGST Act;

o The supply should be leviable to GST - i.e., it should not be covered within the meaning
of ‘non-taxable supply’ as defined under Section 2(78) - i.e., alcoholic liquor for human
consumption. This implies that supplies enjoying a full exemption from tax by way of an
exemption notification would also be treated as taxable supplies.

\ (109) “taxable territory” means the territory to which the provisions of this Act apply;

The scope of taxable territory extends to the whole of India.

(110) “telecommunication service” means service of any description (including electronic mail,
voice mail, data services, audio text services, video text services, radio paging and cellular
mobile telephone services) which is made available to users by means of any transmission or
reception of signs, signals, writing, images and sounds or intelligence of any nature, by wire,
radio, visual or other electromagnetic means;

The scope of the term ‘telecommunication service’ is so vast that it covers services starting
from the landline facility for making calls, text messages, voice messages, communication
through media such as WhatsApp, Skype, etc., to services provided by Gmail, yahoo, etc.

(111) “the State Goods and Services Tax Act’ means the respective State Goods and
Services Tax Act, 2017,

The SGST Act means that SGST Act of the relevant State (or Delhi or Puducherry), as the
case may be, which provides for levy and collection of tax on all intra-State supplies of goods
or services or both (except alcoholic liquor for human consumption), i.e., the supply of goods
or services or both where the location of the supplier and the place of supply as determined
under Chapter V of the IGST Act are located within the same State. Upon passing of the GST
law in each of the “States”, there would be 31 SGST Acts in India.

(112) “turnover in State” or “turnover in Union territory” means the aggregate value of all
taxable supplies (excluding the value of inward supplies on which tax is payable by a person
on reverse charge basis) and exempt supplies made within a State or Union territory by a
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taxable person, exports of goods or services or both and inter-State supplies of goods or
services or both made from the State or Union territory by the said taxable person but
excludes central tax, State tax, Union territory tax, integrated tax and cess;

The expression ‘turnover in State’ (or UT,) is a replica of the expression ‘aggregate turnover’,
but for the fact that ‘turnover in State’ is restricted to the turnover of a taxable person, as
opposed to aggregate turnover with is PAN-based (i.e., all taxable persons having the same
PAN, across States). The following references are made in to the phrase in the Act:

. Payment of tax under composition scheme: The tax rate will be applicable on the
‘turnover in State’ particular to a taxable person, which should be paid by him in the
State in which he has obtained registration;

) Distribution of input tax credit by an ISD: In case of the distribution of credit that is
attributable to two or more units of the person, the credit shall be distributed amongst
such units on a pro rata basis (i.e., ratio of their respective ‘turnover in State’ to the
aggregate of the ‘turnover in State’ of all such units).

(113) “usual place of residence” means—
(a) in case of an individual, the place where he ordinarily resides;
(b) in other cases, the place where the person is incorporated or otherwise legally constituted;

The expression ‘usual place of residence’ comes of use to determine the location of supplier/
recipient of services where no other location is relatable to the supply/ receipt of service.

(114) “Union territory” means the territory of—
(a)  the Andaman and Nicobar Islands;

(b)  Lakshadweep;

(c)  Dadra and Nagar Haveli;

(d)  Daman and Diu;

(e)  Chandigarh; and

(f)  other territory.

Explanation. —For the purposes of this Act, each of the territories specified in sub-clauses (a)
to (f) shall be considered to be a separate Union territory;

All the Union Territories and “other territory” (as defined in Section 2(81) supra) in India will be
governed under the UTGST Act, except Delhi and Puducherry. Given that the said two UTs
have a Legislature, they will be regarded as ‘States’ for the purpose of GST, and will be
governed by their respective SGST laws, instead of the UTGST law.

(115) “Union territory tax” means the Union territory goods and services tax levied under the
Union Territory Goods and Services Tax Act;

It refers to the tax charged under the UTGST Act on intra-State supply of goods or services or
both (i.e., supplies effected within a Union Territory not having a Legislature), in addition to the
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tax levied under the CGST law. The rate of UT tax is capped at 20%, and will be notified by
the Central Government based on the recommendation of the Council.

(116) “Union Territory Goods and Services Tax Act” means the Union Territory Goods and
Services Tax Act, 2017;

The UTGST Act provides for levy and collection of tax on all intra-State supplies of goods or
services or both (except alcoholic liquor for human consumption), i.e., the supply of goods or
services or both where the location of the supplier and the place of supply as determined
under Chapter V of the IGST Act are located within the same UT.

(117) “valid return” means a return furnished under sub-section (1) of section 39 on which self-
assessed tax has been paid in full;

The term ‘valid return’ is attributable only to the monthly return in Form GSTR-3, to be filed by
every registered person (except a composition supplier, non-resident taxable person, ISD,
person liable to deduct tax at source and person liable to collect tax at source). The return will
be treated as a valid return only where the tax liability determined in the return is fully
remitted.

The following aspects need to be noted:

o The law mandates that the liability determined in the returns of previous months must
be discharged prior to discharging the liability determined in the returns of current
month;

o Input tax credit will become available to the recipient only if the return furnished by the
supplier is a ‘valid return’.

(118) “voucher” means an instrument where there is an obligation to accept it as consideration
or part consideration for a supply of goods or services or both and where the goods or
services or both to be supplied or the identities of their potential suppliers are either indicated
on the instrument itself or in related documentation, including the terms and conditions of use
of such instrument;

‘Voucher', for the purposes of GST, necessarily means that instrument which should be
accepted as consideration (wholly or partly) for a supply. Therefore, a voucher is an asset for
the recipient, and without a recipient, a ‘voucher’ would lose its meaning. Therefore, in a case
of a supplier issuing a voucher to a recipient of goods, on his making a purchase from the
supplier, the voucher is not being viewed as an additional outcome of the supply made to the
recipient. Rather, it is an instrument that can be used in place of money (or other
consideration) which can be used on effecting yet another inward supply. E.g. coupons,
tokens, promo-codes, etc.

However, where the supply can be identifiable at the time of issue of voucher, the tax should
be remitted for the month in which the voucher is issued, as if it were an advance received for
a supply to be made at a future date.

Reference maybe had to the discussion in the context of money under section 2(75) about
Payments and Settlement Systems Act, 2007 where RBI is authorized to issue pre-paid
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instruments (PPls) apart from Indian legal tender to be used to settle obligations to pay
consideration. All vouchers are not money if they are not so recognized by RBI. And if the
vouchers are recognized by RBI then they will take the character of money. Reference may be
had to the discussion in the context of time of supply under section 12(4)/13(4) for a detailed
discussion on the types of vouchers and implications in GST.

(119) “works contract” means a contract for building, construction, fabrication, completion,
erection, installation, fitting out, improvement, modification, repair, maintenance, renovation,
alteration or commissioning of any immovable property wherein transfer of property in goods
(whether as goods or in some other form) is involved in the execution of such contract;

The expression ‘works contract’ is limited to contracts to do with immoveable property, unlike
the erstwhile understanding of the phrase which also extends to moveable property. A contract
will amount to a ‘works contract’ only where the resultant which is immovable property.
Transactions resulting in movable property, however, would be treated as a ‘composite supply’
of goods or services depending on the principal supply (refer analysis of Section 8).

The 14 adjectives used in the definition of works contract are neither exhaustive nor limiting
the scope of works contract. Conspicuous by their absence are adjectives like manufacture,
assembly, printing and so on. As stated earlier the presence of certain objectives of the
absence of certain others limit the scope of what works contract is under GST. If the resultant
is bringing into existence of immovable property, then the supply is a works contract.
Obviously, pre-existing immovable property being involved in a transaction will be saved to the
extent of paragraph 5, schedule III.

For GST law, works contract as defined above will be treated as a supply of service, thereby
putting a closure to the deliberation on the methodology of segregating the works contract
between goods and services. Due to such treatment as a supply of services, transactions such
as sales returns, cancellation, non-approval of work done, carrying forward of work-in-
progress, etc. are faced with restrictions in GST as no provision appears to be made to
accommodate such transactions which are akin to goods even when works contracts are
treated as supply of services.

(120) words and expressions used and not defined in this Act but defined in the Integrated
Goods and Services Tax Act, the Union Territory Goods and Services Tax Act and the Goods
and Services Tax (Compensation to States) Act shall have the same meaning as assigned to
them in those Acts;

Certain words and expressions like exports, import, etc. defined in the IGST/ UTGST/
Compensation laws as are used under the CGST law will have the same meaning as assigned
in such laws.

(121) any reference in this Act to a law which is not in force in the State of Jammu and
Kashmir, shall, in relation to that State be construed as a reference to the corresponding law,
if any, in force in that State.
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From the extent-clause provided in Section 1 of the CGST Act, the CGST Act is now
applicable in the State of Jammu and Kashmir. Wherever a reference to another law is drawn
in the CGST Act, (say reference to the Service tax laws), for the State of Jammu and Kashmir,
such a reference should be understood as a reference to the corresponding operational law in
the State (i.e., the Jammu And Kashmir General Sales Tax Act,1962).
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Administration
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Officers under this Act
Appointment of officers
Powers of officers

Authorisation of officers of State tax or Union territory tax as proper officer in
certain circumstances

Statutory Provision

3. Officers under this Act

The Government shall, by notification’, appoint the following classes of officers for the
purposes of this Act, namely: —

(@)

(b)
(c)

(d)
(e)
()
9)
(h)
(i)

Principal Chief Commissioners of Central Tax or Principal Directors General of Central
Tax,

Chief Commissioners of Central Tax or Directors General of Central Tax,

Principal Commissioners of Central Tax or Principal Additional Directors General of
Central Tax,

Commissioners of Central Tax or Additional Directors General of Central Tax,
Additional Commissioners of Central Tax or Additional Directors of Central Tax,
Joint Commissioners of Central Tax or Joint Directors of Central Tax,

Deputy Commissioners of Central Tax or Deputy Directors of Central Tax,
Assistant Commissioners of Central Tax or Assistant Directors of Central Tax, and
any other class of officers as it may deem fit:

Provided that the officers appointed under the Central Excise Act, 1944 shall be deemed to be
the officers appointed under the provisions of this Act.

The Government vide Notification No.2/2017 — Central Tax dated 19.06.2017 has appointed
the following classes of officers for the purposes of this Act: —

(@)

(b)
(c)

Principal Chief Commissioners of Central Tax and Principal Directors General of Central
Tax,

Chief Commissioners of Central Tax and Directors General of Central Tax,

Principal Commissioners of Central Tax and Principal Additional Directors General of
Central Tax,
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(d)  Commissioners of Central Tax and Additional Directors General of Central Tax,
(e)  Additional Commissioners of Central Tax and Additional Directors of Central Tax,
() Joint Commissioners of Central Tax and Joint Directors of Central Tax,

(9)  Deputy Commissioners of Central Tax and Deputy Directors of Central Tax,

(h)  Assistant Commissioners of Central Tax and Assistant Directors of Central Tax,
() Commissioners of Central Tax (Audit),

()  Commissioners of Central Tax (Appeals),

(k) Additional Commissioners of Central Tax (Appeals) and

() any other class of Central Tax officers sub-ordinate to them as central tax officers may
deem fit:

3.1 Introduction

The CGST Act confers powers for performing various statutory functions on various officers.
Officers who are to discharge these functions derive their power and authority from section 3.
It is therefore necessary for the efficient administration of the law that often Authority be
conferred on designated persons who will be the incumbents occupying positions identified in
the law as being the authorized persons to discharge the said functions.

3.2 Analysis

Specific categories of officers have been named in this section whose appointment requires
notification by the government. Notifications issued under this section do not require to be laid
before Parliament as ‘laying before Parliament’ is a requirement limited only to exemption
notifications and not designating officers under section 3. Only recently, Central excise act has
been amended perhaps to align itself in the administrative framework in view of the imminent
introduction of GST. Accordingly, Officers under the Central excise act are deemed to be
officers appointed under this act.

Statutory Provision

4. Appointment of Officers

(1) The Board may, in addition to the officers as may be notified by the Government under
section 3, appoint such persons as it may think fit to be the officers under this Act.

(2) Without prejudice to the provisions of sub-section (1), the Board may, by order, authorise
any officer referred to in clauses (a) to (h) of section 3 to appoint officers of central tax below
the rank of Assistant Commissioner of central tax for the administration of this Act.

4.1 Introduction

All statutory functions cannot be performed by executive officers. There is a necessity to
appoint administrative staff to assist executive officers.
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4.2 Analysis

The power to appoint executive officers remains with the government but the authority to
appoint administrative staff is left to the Board — Central Board of Excise and Customs
constituted under the Central Boards of Revenue Act, 1963. The administrative staff make up
the entire working team of administrative staff also called ‘field formations’. While the authority
to appoint administrative staff is vested with the Board, express provision is made to permit
officers under section 3 to appoint, for the purposes of Central Tax, certain administrative
staff.

This provision ensures an executive order issued by (say) Principal Chief Commissioner or
Principal Director-General or any subordinate officer to immediately confer status
administrative staff to the erstwhile field formations for purposes of Central Tax.

Statutory Provision

5. Powers of Officers

(1) Subject to such conditions and limitations as the Board may impose, an officer of central
tax may exercise the powers and discharge the duties conferred or imposed on him under this
Act.

(2) An officer of central tax may exercise the powers and discharge the duties conferred or
imposed under this Act on any other officer of central tax who is subordinate to him.

(3) The Commissioner may, subject to such conditions and limitations as may be specified in
this behalf by him, delegate his powers to any other officer who is subordinate to him.

(4) Notwithstanding anything contained in this section, an Appellate Authority shall not
exercise the powers and discharge the duties conferred or imposed on any other officer of
central tax.

5.1 Introduction

Delgatus potest non delegare — the delegate must exercise the power conferred and not sub-
delegate. While this is true on the principle of construction of statutes, the very law that
creates the power also empowers creation of exception to this principle.

5.2 Analysis

An officer duly appointed under this act needs to be supplied with guidance as regards the
manner of exercise of his authority including the boundaries for the same. The more is
required to prescribe conditions and limitations for the exercise of powers conferred on
officers of central tax during discharging their duties under this act.

Apart from the boundaries laid down, very interestingly power of sub-delegation is conferred
on officers of Central Tax. Please note in the event of sub-delegation, the duty to provide
superintendence is implicit. While sub-delegation appears to subvert the course of
administrative power, in the wisdom of the lawmaker the liberty to sub-delegate can at least be
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enabled in such a historical and hard-to-amend legislation. It would be interesting to see how
this power would be exercised without causing too much dilution and subversion. All the
administrative flexibility is provided or at least enabled have been wisely limited to executive
officers and not to appellate authorities.

Statutory Provision

6.  Authorisation of officers of State tax or Union territory tax as proper officer in
certain circumstances

(1) Without prejudice to the provisions of this Act, the officers appointed under the State
Goods and Services Tax Act or the Union Territory Goods and Services Tax Act are
authorised to be the proper officers for the purposes of this Act, subject to such
conditions as the Government shall, on the recommendations of the Council, by
notification, specify.

(2)  Subject to the conditions specified in the notification issued under sub-section (1), —

(a)  where any proper officer issues an order under this Act, he shall also issue an
order under the State Goods and Services Tax Act or the Union Territory Goods
and Services Tax Act, as authorised by the State Goods and Services Tax Act or
the Union Territory Goods and Services Tax Act, as the case may be, under
intimation to the jurisdictional officer of State tax or Union territory tax;

(b)  where a proper officer under the State Goods and Services Tax Act or the Union
Territory Goods and Services Tax Act has initiated any proceedings on a subject
matter, no proceedings shall be initiated by the proper officer under this Act on
the same subject matter.

(3)  Any proceedings for rectification, appeal and revision, wherever applicable, of any order
passed by an officer appointed under this Act shall not lie before an officer appointed
under the State Goods and Services Tax Act or the Union Territory Goods and Services
Tax Act.

6.1 Introduction

With the similarity of the taxing base, it is necessary to develop a mechanism to avoid
duplication of tax administration by officers of Central Tax and by officers of State /UT Tax.

6.2 Analysis

For the purposes of administration of this act, it is permitted to authorise officers of State/UT
Tax to simultaneously also be the officer of Central Tax. It is interesting to note that officers of
State/UT Tax do not relinquish their authority but accept additional authority as officers of
Central Tax. However, to do so requires the recommendations of the Council and adherence
to the conditions that the government may impose in this regard.

In order to establish non-overlapping of administrative power, it is provided that an officer in
respect of central tax is required to duly exercise his authority even in respect of State/UT Tax
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where the executive action is in respect of the same taxing base. In so doing, the officer of
central tax is required to intimate the officer of State/UT Tax in respect of all his actions.
Further administrative power has been invoked by the officer of the State/UT Tax in any
proceeding, such action will preclude the officer of central tax from exercising any
administrative power in respect of transactions covered by the said proceedings.

The officer who has exercised administrative power in any proceeding will continue to be the
forum to entertain appeal, rectification or revision in respect of that matter until it is concluded.
Surely, this will not result in competition for tax administration enable clear and unambiguous
jurisdiction in respect of each proceeding. Industry will closely examine who will exercise
administrative power without causing duplication in appearing before tax administration for
GST compliance.

Please note that this provision enabling mutual allocation of administrative power between
officers of central tax and officers of State/UT Tax opens with the words “Without prejudice
....". As such the provisions conferring power to officers of central tax will prevail over the
provisions enabling its mutual allocation. The role of the Council in guiding such mutual
allocation is paramount as also the conditions that the government is authorised to impose in
such an exercise.
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10.

Scope of supply
Tax liability on composite and mixed supplies
Levy and collection

Composition levy

Statutory Provision

1.

(1)

(@)

(b)

(c)

(d)

(2)
(@)
(b)

(3)

(@)
(b)

Scope of supply
For the purposes of this Act, the expression “supply” includes—

all forms of supply of goods or services or both such as sale, transfer, barter, exchange,
licence, rental, lease or disposal made or agreed to be made for a consideration by a
person in the course or furtherance of business;

import of services for a consideration whether or not in the course or furtherance of
business;

the activities specified in Schedule I, made or agreed to be made without a
consideration; and

the activities to be treated as supply of goods or supply of services as referred to in
Schedule 1.

Notwithstanding anything contained in sub-section (1), —
activities or transactions specified in Schedule Ill; or

such activities or transactions undertaken by the Central Government, a State
Government or any local authority in which they are engaged as public authorities, as
may be notified by the Government on the recommendations of the Council,

shall be treated neither as a supply of goods nor a supply of services.

Subject to the provisions of sub-sections (1) and (2), the Government may, on the
recommendations of the Council, specify, by notification, the transactions that are to be
treated as—

a supply of goods and not as a supply of services; or

a supply of services and not as a supply of goods.
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8. Tax liability on composite and mixed supplies

The tax liability on a composite or a mixed supply shall be determined in the following
manner, namely: —

(a)  acomposite supply comprising two or more supplies, one of which is a principal supply,
shall be treated as a supply of such principal supply; and

(b) a mixed supply comprising two or more supplies shall be treated as a supply of that
particular supply which attracts the highest rate of tax.

9. Levy and Collection

(1) Subject to the provisions of sub-section (2), there shall be levied a tax called the central
goods and services tax on all intra-State supplies of goods or services or both, except on the
supply of alcoholic liquor for human consumption, on the value determined under section 15
and at such rates, not exceeding twenty per cent., as may be notified by the Government on
the recommendations of the Council and collected in such manner as may be prescribed and
shall be paid by the taxable person.

(2) The central tax on the supply of petroleum crude, high speed diesel, motor spirit
(commonly known as petrol), natural gas and aviation turbine fuel shall be levied with effect
from such date as may be notified by the Government on the recommendations of the Council.

(3) The Government may, on the recommendations of the Council, by notification, specify
categories of supply of goods or services or both, the tax on which shall be paid on reverse
charge basis by the recipient of such goods or services or both and all the provisions of this
Act shall apply to such recipient as if he is the person liable for paying the tax in relation to the
supply of such goods or services or both

(4) The central tax in respect of the supply of taxable goods or services or both by a supplier,
who is not registered, to a registered person shall be paid by such person on reverse charge
basis as the recipient and all the provisions of this Act shall apply to such recipient as if he is
the person liable for paying the tax in relation to the supply of such goods or services or both.

(5) The Government may, on the recommendations of the Council, by notification, specify
categories of services the tax on intra-State supplies of which shall be paid by the electronic
commerce operator if such services are supplied through it, and all the provisions of this Act
shall apply to such electronic commerce operator as if he is the supplier liable for paying the
tax in relation to the supply of such services:

Provided that where an electronic commerce operator does not have a physical presence in
the taxable territory, any person representing such electronic commerce operator for any
purpose in the taxable territory shall be liable to pay tax:

Provided further that where an electronic commerce operator does not have a physical
presence in the taxable territory and also, he does not have a representative in the said
territory, such electronic commerce operator shall appoint a person in the taxable territory for
the purpose of paying tax and such person shall be liable to pay tax.
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(ii)

Introduction

Article 265 of the Constitution of India mandates that no tax shall be levied or collected
except by the authority of law. The charging section is a must in any taxing statute for
levy and collection of tax. Before imposing any tax, it must be shown that the
transaction falls within the ambit of the taxable event and that the person on whom the
tax is so imposed also gets covered within the scope and ambit of the charging Section
by clear words used in the Section. No one can be taxed by implication.

Section 9 is the charging provision of the CGST Act. It provides that all intra-State
supplies would be liable to CGST. The levy is on supply of all goods or services or both
except on the supply of alcoholic liquor for human consumption. Besides, supply of
petroleum crude, high speed diesel, motor spirit (petrol), natural gas and aviation
turbine fuel are also included in GST. However, the tax will be levied on these goods
only with effect from such date as may be notified by the Government after
recommendation of the Council. It also provides for the value on which tax shall be paid,
the maximum rate of tax that can be levied on such supplies, the manner of collection of
tax by the Government and the person who will be liable to pay such tax.

Under the GST law, the levy of tax is as follows:

(@) Inthe hands of the supplier - on the supply of goods and / or services (referred to
as tax under forward charge mechanism);

(b) In the hands of the recipient — on receipt of goods and / or services (referred to
as tax under reverse charge mechanism)

In the normal course, the tax would be payable by the supplier of goods and / or
services. However, in specific cases (as may be notified), the onus of payment of tax is
shifted to the recipient of goods and / or services. To impose tax on reverse charge
basis, the following conditions would be mandatory:

(@)  Notification to be issued by the Central Government specifying the categories of
supply of goods and / or services.

(b)  Should be notified only on recommendation of the Council.

When the goods/ services are supplied by a supplier, who is un-registered person to a
receiver, who is registered person, the liability to pay tax on such supplies will be on
recipient under reverse charge basis. Thus, a registered person would be required to
pay GST on all supplies received by it from un-registered persons.

Note: This is applicable to both, goods as well as, services.

Additionally, where any supply of services is effected through e-commerce operator
(commonly known as services provided by aggregator), the law provides that the
Central / State Government may on recommendation of the Council specify (notify) that
the e-commerce operator will be liable to discharge the tax on such supplies. It is
important to note that, in such supplies, the e-commerce operator is neither the actual
supplier of service/s nor does he actually receive the services. The actual supplier of
services is a third party who provides such service to the customer through e-commerce
operator. Instead of levying tax on such actual supplier, the law has imposed levy on e-
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commerce operator. Therefore, this would be an exception to the imposition of tax as
specified in para supra. It is important to note that this exception is carved out only in
respect of supply of services through an e-commerce operator and will not be applicable
/ relevant to supply of any goods through an e-commerce operator.

Further, where the e-commerce operator does not have a physical presence in the taxable
territory, the representative (being agent / any other person) of the operator (if any) shall be
the person liable to pay tax. Where such representative also does not have presence in such
territory, the operator should appoint a person specifically for this purpose.

9.2 Analysis

Levy of tax: Every supply will be liable to tax. The nature of tax would depend upon the
nature of supply, viz., inter-State supplies will be liable to IGST and intra-State supplies will be
liable to CGST and SGST (UTGST).

Supply should involve goods and / or services - viz., either as wholly goods or wholly
services. Even where a supply involves both, goods and services, the law provides that
such supplies would classifiable either as, wholly goods or wholly services. Schedule Il
of the Act provides for this classification.

Where a supply involves multiple (more than one) goods or services, or a combination
of goods and services, the treatment of such supplies would be as follows:

If it involves more than one goods and / or services which are naturally bundled
together: These are referred to as composite supply of goods and / or services. It shall
be deemed to be a supply of those goods or services, which constitutes the principal
supply therein.

lllustration (provided in Section 2(27)): Where goods are packed, and transported with
insurance, the supply of goods, packing materials, transport and insurance is a
composite supply and supply of goods is the principal supply. This implies that the
supply will be taxed wholly as supply of goods.

Other examples: If a contract is entered for (i) supply of certain goods and erection and
installation of the same thereto or (ii) supply of certain goods along with installation and
warranty thereto, it is important to note that these are naturally bundled and therefore
would qualify as ‘composite supply’. Accordingly, it would qualify as supply of the goods
therein, which is essentially the principal supply in the contract. Thus, the value
attributable to erection and installation or installation and warranty thereto will also be
taxable as if they are supply of the goods therein.

If it involves supply of more than one goods and / or services which are not
naturally bundled together: These are referred to as mixed supply of goods and / or
services. It shall be deemed to be a supply of that goods or services therein, which are
liable to tax at the highest rate of GST.

A supply of more than one goods and / or services as a bundle will be reckoned as
‘mixed supply’ if: (i) such goods and / or services are supplied together for a single price
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(ii) they are not naturally bundled together and (iii) it does not qualify as composite
supply.

lllustration (provided in Section 2(66)): A supply of a package consisting of canned
foods, sweets, chocolates, cakes, dry fruits, aerated drink and fruit juices when supplied
for a single price is a mixed supply. Each of these items can be supplied separately and
is not dependent on any other. It shall not be a mixed supply if these items are supplied
separately. This implies that the supply will be taxed wholly as supply of those
goods which are liable to the highest rate of GST.

Other examples: If a tooth paste (say for instance it is liable to GST at 12%) is bundled
along with a tooth brush (say for instance it is liable to GST at 18%) and is sold as a
single unit for a single price, it would be reckoned as a mixed supply. This would
therefore be liable to GST at 18% (higher of 12% or 18% applicable to each of the
goods therein).

While there are no infallible tests for such determination, the following guiding principles
could be adopted to determine whether a supply would be a composite supply or a
mixed supply. However, every supply should be independently analysed.

Description Composite Mixed Supply
Supply

Naturally bundled Yes No
Supplied together Yes Yes
Each supply available for supply individually No Yes
One is predominant supply for recipient Yes No
Other supply(ies) are ancillary or they are Yes No
received because of predominant supply

Each supply priced separately Yes / No No
All supplies can be goods Yes Yes
All supplies can be services Yes Yes
Some supplies can be goods and others can Yes Yes
be services

(i) Supply will be an intra-State supply if the location of the supplier and the place of supply
are within the same State and the transaction will be an inter-State supply if the
location of the supplier and the place of supply are in different States: To be
determined under Section 10 to 13 of the IGST Law. (Refer Section 7 & 8 of the IGST
Law to understand the meaning of inter-state supply and intra-State supply).

Tax shall be payable by a ‘taxable person’: The tax shall be payable by a ‘taxable person’
i.e. person/ separate establishment of persons registered or liable to be registered under
sections 22 or section 24 of the CGST Act. Please refer to the discussion under Section 25 for
a thorough understanding of this.
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Tax payable: Every intra-State supply will attract CGST as well as SGST, as follows:
(@)  Imposition of CGST by the Government of India,

(b)  Imposition of SGST by the respective State or (UTGST by Central Government through
Administrator in case of specified Union Territories and other territories as defined)

Rate and value of tax: The rate of tax will be as specified in the notification no. 1/2017-
Central Tax (Rate) for goods and notification no. 11/2017- Central Tax (Rate) for services
issued in this regard, subject to a maximum of 20%. The rates would be determined based on
the recommendation of the Council and the rate of tax so notified will apply on the value of
supplies as determined under Section 15. In order to determine the applicable tax, rate
determination has to be made in the following manner:

(@) Identify HSN of the product or service and applicable rate of Tax as per rate notification

(b)  Once classification is arrived at, look for as to whether such product falls into any
specific exemption or not

(c)  One also need to look for special transactions like zero rated supplies (exports and
Supply to SEZ)

(d) If (b) and (c) are not available, tax at determined rate shall be arrived by multiplying
value with such rate.

Classification of Goods or Services: In order to apply a particular rate of tax, a taxable
person need to determine the classification of his supply as to whether supply constitute a
supply of goods or services. Once the same is determined, further classification in terms of
HSN in case of goods and SAC in terms of service is to be made by the assesse so as to
arrive at the rate of tax at which he is required to pay tax. At the outset, it is important to note
that HSN for goods are contained in Chapters from 1 to 98 and HSN for Services are
contained in Chapter 99. Since Classification of Goods is older and is based on knowledge
gathered from precedents on HSN classification, we shall discuss the steps for classification
of goods. The steps for determination of proper classification is as under:

1. It is important to note that classification of each product supplied has to made
separately if supply of such product is independent. This shall include all by products,
scraps etc.

2. Identify the description and nature of the goods being supplied. One must confirm that
the product is also similarly or more specifically covered in the Customs Tariff and HSN
2017. The Section, Notes and Chapter Notes to the Schedule to be read.

3. If there is ambiguity, first reference shall be made to the Rules for interpretation of the
Customs Tariff.

(@)  As per the Rules, first step to be applied is to find the trade understanding of the
terms used in the Schedule, if the meaning or description of goods is not clear.

(b) If the trade understanding is not available, the next step is to refer to the
technical or scientific meaning of the term. If the tariff headings have technical or
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(c)

scientific meanings, then that has to be ascertained first before the test of trade
understanding.

If none of the above are available reference may be had to the dictionary
meaning or IS| specifications. Evidence may be gathered on end use or
predominant use.

4, In case of the unfinished or incomplete goods, if the unfinished product bears the
essential characteristics of the finished product, its classification shall be same as that
of finished product.

5. If the classification is not ascertained as per above point, one has to look for the nature
of product which is more specific.

6. If the classification is still not determinable, one has to look for the ingredient which
gives the article its essential characteristics.

It is important to note that in following cases of supply of services, same rate of central tax as

on supply of like goods involving transfer of title in goods would be applicable:

SI No. Chapter, Description of | Rate (per | Rate (per
Section or | Service cent.) of | cent.) of
Heading Central Tax Integrated Tax
15 Heading 9971 | (ii) Transfer of | Same rate of Same rate of
(Financial and | the rightto use | central tax as central tax as
related any goods for | on supply of on supply of
services) any purpose like goods like goods
(whether or not | involving involving
for a specified | transfer of title | transfer of title
period) for in goods in goods
cash, deferred
payment or
other valuable
consideration.
(iii) Any transfer | Same rate of | Same rate of
of right in goods | central tax as | central tax as
or of undivided | on supply of | on supply of
share in goods | like goods | like goods
without the | involving involving
transfer of title | transfer of title | transfer of title
thereof. in goods in goods
17 Heading 9973 | (iii) Transfer of | Same rate of | Same rate of
(Leasing  or | the right to use | central tax as | central tax as
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rental services,
with or without
operator)

any goods for
any  purpose
(whether or not
for a specified
period) for
cash, deferred
payment or
other valuable
consideration.

on supply of
like goods
involving
transfer of title
in goods

on supply of
like goods
involving
transfer of title
in goods

(iv) Any transfer
of right in goods
or of undivided
share in goods
without the
transfer of title
thereof.

Same rate of
central tax as
on supply of
like goods
involving

transfer of title
in goods

Same rate of
central tax as
on supply of
like goods
involving

transfer of title
in goods

(vi) Leasing or
rental services,
with or without
operator, other
than (i), (ii), (iii),
(iv) and (v)
above.

Same rate of
central tax as
applicable on
supply of like
goods involving
transfer of title
in goods

Same rate of
central tax as
applicable  on
supply of like
goods involving
transfer of title
in goods

Supply:
(a)

Generic meaning of ‘supply’: Supply includes all forms of supply (goods and / or

services) and includes agreeing to supply when they are for a consideration and in the
course or furtherance of business (as defined under Section 7 of the Act). It specifically

includes:
(i)  Sale
(i)  Transfer
(iii)  Barter
(iv)  Exchange
(v) License
(vi)  Rental
(vii) Lease
(viii) Disposal
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The word ‘supply’ is all-encompassing, subject to exceptions carved out in the relevant
provisions. There are various ingredients that differentiate each of these eight forms of
supply. A careful consideration of the purposeful usage of these eight adjectives to
enlist them as ‘forms’ of supply, the legislature makes their intention clear by the choice
of words that are deliberate and unambiguous. A tentative attempt at identifying the
characteristics of each of these forms of supply is provided below for consideration:

Two Persons Consideration Permanent Consensus

Forms of . Willing ~ Willing  Deliveryof .= " . as to Identity
capable to in Money . alienation of .

Supply Contract (Price) Buyer Seller  Possession Title of Object of

Supply

Sale v v v v v v v
Transfer v v 4 x v 4 v
Barter v X v v v v v
Exchange v v[x v v v v v
License v v v v x x v
Rental v v v v v X v
Lease v v v v v X v
Disposal v v X v v v X

Therefore, supply is not a boundless word of uncertain meaning. The inclusive part of
the opening words in this clause may be understood to include everything that supply is
generally understood to be PLUS the ones that are enlisted. It must be admitted that the
general understanding of the world supply is but an amalgam of these 8 forms of
supply. Any attempt at expanding this list of 8 forms of supply must be attempted with
great caution. Attempting to find other forms of supply has not yielded results however,
transactions that do not want to supply have been discovered. Transactions of
assignment where one person steps into the shoes of another appears to slip away
from the scope of supply as well as transactions where goods are destroyed without a
transfer of any kind taking place.

Now looking at ‘services’, we find that the adjectives used to describe the 8 forms of
supply in this clause are akin to transactions involving goods and not services.
However, transactions involving services also require to be passed through the same
criteria for determination of supply. In so doing, a slight adjustment in the way of
looking at transactions involving services is necessary so as to substitute the object of
supply from goods to services while administering the tests for determining the forms of
supply involving services. In other words, the same 8 forms of supply must be applied
in relation to services but with adjustment that is understood by the expression mutatis
mutandis.

The law has provided an inclusive meaning to the word ‘supply’ which implies that the
specific transactions which are listed in the said section are only illustrative.

Supply should be by a person engaged in business: It is essential that such supplies
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(b)

should be by the supplier who is engaged in business. (‘Business’ as defined in Section
2(17) of the Act). However, in case of import of services for a consideration, even if
such services are imported otherwise than in the course or furtherance of business, it
would be deemed to be a supply.

The word ‘supply’ should be understood as follows:
— It should involve delivery of goods and / or services to another person;

—  The supply will be treated as wholly one supply — goods, or services, based on
Schedule 1l and the provisions pertaining to composite supply and mixed supply;

— It should involve quid-pro-quo — viz., there should be something in return which
the person supplying will obtain from the recipient (except in cases of matters
specified in Schedule | where it is deemed to be a supply, even if it is made
without consideration). It is not important that what is received in return is
‘money’; it can be money’s worth;

—  Transfer of property in goods from the supplier to recipient is not necessary;

Under this clause, it is essential that all the above forms of transactions including the
extended and generic meaning given to ‘supply’ should be made for a ‘consideration’.
Only exception for this will be cases specified in Schedule I. Absence of consideration
(as defined in Section 2(31)) will take away the character of ‘supply’ under this clause.

Supply should be in the course or furtherance of business: For a transaction to
qualify as ‘supply’, it is essential that the same is ‘in the course or furtherance of
business’. This implies that any supply of goods and / or services by a business entity
would be liable to tax, so long as it is in the course or furtherance of business. Supplies
which are not in the course of business (or in furtherance of business) will not qualify as
‘supply’ for the levy of tax, except in case of import of service for consideration, where
the service is a supply whether or not it is made in the course or furtherance of
business.

Drawing similarities from the erstwhile State level VAT laws, it follows that the said
transaction should be with a commercial motive, whether or not there is a profit motive
in it or its frequency / regularity. E.g.: sale of goods in an exhibition, participation in a
trade fair, warranty supplies, supply of free samples to induce customers to purchase
other goods, sale of used assets, etc. would be in the course of business.

Import of service will be taxable in the hands of the recipient (importer): The word
‘supply’ includes import of a service, made for a consideration (as defined in Section
2(31)) and whether or not in the course or furtherance of business. This implies that
import of services even for personal consumption would qualify as ‘supply’ and
therefore would be liable to tax. This would not be subject to the threshold limit as tax is
expected to be payable on reverse charge basis, and the threshold limits do not apply in
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(d)

case of supplies attracting tax on reverse charge basis.

Note: Import of services is included within the meaning of ‘supply’ under the CGST /
SGST Acts. However, it would be liable to IGST since it would not be an intra-State
supply. In fact, Section 2(21) of IGST Act has adopted the meaning of ‘supply’ from
CGST/SGST Act.

Transactions without consideration: The law provides that in certain cases, even
though there is no consideration, the same would be treated as ‘supply’. Such cases are
listed in Schedule I.

(1)

(i)

Permanent transfer of business assets where input tax credit has been availed:
The word ‘transfer’ in this clause suggests that there should be another person
who would receive the business assets at the other end.

The use of the words ‘permanent transfer’ implies that the goods should be
transferred without any intention or requirement of having to receive the goods
back. However, even in these types of transactions, it is essential that there is
delivery of the business assets.

E.g.. Goods sent on job work or goods sent for testing or goods sent for
certification would not qualify as ‘supply’ since the transfer is not permanent and
there is no consideration flowing from the job-worker back to the principal for
having given the inputs/capital goods.

Typically, donation of business assets or scrapping or disposal in any other
manner (other than as a sale - i.e., for a consideration) would qualify as ‘supply’
under this clause, where input tax credit has been claimed on the same. In fact,
donation requires emotional feel for the cause. And a legal entity would lack this
capacity to feel for the cause. When a legal entity is found to make voluntary
contributions of business assets (other than money), it is the directors who draw
the assets out of the business — this is supply under entry 2 of schedule | — and
then they distribute it to the charitable cause. Please note that donations are
allowed as a deduction under Chapter VI-A of Income-tax Act and not as
expense while computing income from business/profession.

Supply of goods and / or services between related person, or between distinct
persons as specified in Section 25(4) or 25(5), when made in the course or
furtherance of business: Any supply of goods and / or services in the course of
business or furtherance of business by a taxable person to a related person (as
defined by way of explanation below Section15(5)), or by one taxable person to
another taxable person (as provided in Section 25 of the Act), when made
without consideration, would qualify as ‘supply’.

E.g.; Free supplies to related persons, stock transfers to a unit outside the State/
a different business vertical, etc. will be reckoned as supplies.

Supply of goods by a principal to his agent, where the agent undertakes to supply
such goods on behalf of the principal: E.g. A company is in the suburbs and
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employs an agent in the city to undertake sales on behalf of the company. Goods
transferred by the company to the premises of the agent in the city would qualify
as a ‘supply’.

Supply of goods by an agent to his principal, where the agent undertakes to
receive such goods on behalf of the principal: E.g. A company is in the suburbs
and employs an agent in the small town nearby to undertake purchases on behalf
of the company. Goods procured and transferred by the agent to the company
would qualify as a ‘supply’.

Import of services by a taxable person from a related person, or from any of his
other establishments outside India, in the course or furtherance of business:
Importation of services as covered by the definition does not include importation
without consideration. Therefore, this clause is inserted to rope in such services
that are received from related persons / their establishments outside India. E.qg.:
ABC Inc. is incorporated in the US by A Ltd in India, for its operations in the US.
A Ltd. together with B Ltd. in India, holds C Ltd. Where services are imported by
B Ltd from ABC Inc. in the US without consideration, the import will be deemed to
be a supply for Schedule I.

‘Consideration’ is the central concept here requires to go back and the notes
provided after the definition in section 2(31). Further, it is important to understand
that consideration is not the money that is paid by the buyer to the seller. In fact,
both parties to a contract must to receive consideration to make it a valid
contract. In the case of a sale, the seller receives consideration in the form of
money paid by the buyer and the buyer receives his consideration in the form of
the goods that he receives from the seller. This principle can be applied in all
forms of contracts and not necessarily only in relation to a sale contract. On
carefully considering the essential ingredients of a valid contract, it cannot be
disputed that a contract without consideration is not a contract at all. The
reference made to ‘transactions without consideration’ In Schedule | does not
imply that avoided contract is being made valid by GST law. Transactions listed
Schedule | are not contracts at all. And even though they are not contracts, by
legal fiction, flowing from section 7(1)(c) read with Schedule I, they will be
regarded as ‘supply’ and made taxable. As can be seen from the above, in all
other clauses of section 7(1), supply exists within a valid contract but in select
circumstances supply is imputed by legal fiction in the absence of a contract. It is
therefore important not to extrapolate this legal fiction beyond the specific cases
to which the law imputes this fiction.

Certain supplies will be neither a supply of goods, nor a supply of services: The
law lists down matters which shall not be considered as ‘supply’ for GST. This list
includes:

(a)

Activities/ transactions in Schedule IlI:

(i)  Services by an employee to an employer in the course or in relation to his
employment;
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(9)

(i) Services by any Court or Tribunal established under any law for the time
being in force;

(i) Functions performed by MPs, MLAs, etc.; the duties performed by a person
who holds any post in pursuance of the provisions of the Constitution in
that capacity; the duties performed by specified persons in a body
established by the Central State Government or local authority, not
deemed as an employee;

(iv) Sale of land and Sale of Building (except sale of under-construction
premises where the part or full consideration is received before issuance of
completion certificate or before its first occupation, whichever is earlier.;

(v)  Actionable claims, other than lottery, betting and gambling and

(vi)  Services of funeral, burial, crematorium or mortuary including
transportation of the deceased.

(b)  An employer and employee are treated as ‘related persons” and hence any
supply of goods or services by employer to employee without consideration would
be considered as supply as per schedule I. However, gifts not exceeding
50,000 in value in a financial year by an employer to employee shall not be
treated as supply of goods or services or both.

To be notified: The Government may notify such activities or other transactions which
shall neither be treated as supply of goods nor supply of services. Such notification
would be made on recommendation of GST council. The government has notified the
following us/ 7(2):

Services by way of any activity in relation to a function entrusted to Panchayat under
Article 243G of the Constitution (Inserted vide Notification No. 14/2017- Central Tax
(Rate) dated 28.06.2017)

Further, the inter-state movement of goods like movement of various modes of
conveyance, between distinct persons as specified in Section 25(4) of the Central
Goods and Service Tax, 2017, including trains, buses, trucks, tankers, trailers, vessels,
containers & aircrafts, carrying goods or passengers or both, or for repairs and
maintenance (except in cases where such movement is for further supply of the same
conveyance) (Clarified vide Circular No. 1/1/2017-IGST dated 07.07.2017).

The government may on recommendation of GST Council specify any transaction which
is:

i) A supply of goods and not a supply of service

i) A supply of service and not a supply of goods
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In summary, supply can be understood as follows:

. Specified 'forms'  Furtherance of Presence of s“PP“Y
Section . . \ . ,  ‘agreed to
of supply Business Consideration ‘made :
be made

7(1)(@) v v v v v
7(1)(b) v Vi | v v %
7(1)(c) v v X o v
7(1)(d) v If required by each entry in Schll | 7 v

(h) There is another provision in GST law that regards certain transactions to be ‘deemed to
be supply’ which is not found in section 7 and needs to be mentioned here for benefit of
readers. The law expressly uses the phrase ‘deemed supply’ in section 19(3) and 19(6) in
respect of inputs/capital goods sent to a job worker but are not returned back within the time
period of 1 year/ 3 years permitted for their return. This provision makes it very clear that
sending goods to a job worker by adhering to the propositions of section 19 read with section
143 are not ‘supply’ within the meaning of section 7 but are ‘deemed to be supply’ by the
fiction provided in section 19. Please refer to the chapter on job work for a more elaborate
discussion on this form of deemed supply.

Reverse charge mechanism: Normally, the supplier of goods and / or services will be liable
to discharge tax on the supplies effected. However, the Central or State Governments upon
recommendation of the GST Council are empowered to specify by notification the categories
of supplies in respect of which the recipient of goods and / or services will be liable to
discharge the tax.

All other provisions of this Act will apply to the recipient of such goods and / or services, as if
the recipient is the supplier of such goods and / or services — viz., for the limited purpose of
such transactions, the recipient would be deemed to be the ‘supplier’.

Similarly, when any registered taxable persons receive any supply from unregistered person,
he shall be required to pay tax on such inward supplies under reverse charge mechanism. Ex:
Mr A is not registered in GST as his aggregate turnover of taxable supplies is below threshold
limit. Mr. B purchased goods from Mr. A. In such case, Mr. A would be required to pay tax
under reverse charge on value of such goods. It therefore appears that, threshold exemption
for not-obtaining registration given under section 22(1) is only an administrative relief given to
small business entities and it would not render the supplies made by them exempt.

When supplies are notified for payment of tax on reverse charge basis, the liability continues
to remain on the recipient to pay the tax even if, due to inadvertence or enthusiasm, the
supplier goes ahead and deposits such tax. And a failure on the part of the recipient to pay
such tax does not provide recourse to the Government to approach the supplier for recovery of
such tax dues.

It's also important to note that, a taxable person who is eligible for payment of tax under
composition scheme under section 10 of CGST/SGST Act, is also under obligation to pay tax
under normal rates in respect of supply of goods/service received by him from unregistered
persons, failing which benefit of composition scheme would not be applicable to him.
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Exemption has also been granted from payment of GST on reverse charge basis in respect of
intra state supplies of goods and/ or services received by a registered person from any
unregistered supplier to the extent of aggregate value of ¥ 5000/- per day from all or any of
such suppliers. (Inserted vide Notification No. 8/2017-Central Tax (Rate) dated 28.06.2017).
Further, this exemption has been extended to all intrastate and interstate supplies received
from unregistered suppliers by registered taxable persons till March 31, 2018. (Inserted vide
Notification No.38/2017-Central Tax (Rate) dated 13.10.2017 and 32/2017-Integrated Tax
(Rate) dated 13.10.2017). It is important to note that the above exemptions apply only under
section 9(4) of CGST Act and section 5(4) of the IGST Act. Liability to pay tax on reverse
charge basis under section 9(3) of CGST Act and 5(3) of IGST Act continues to apply
undisturbed by this temporary suspension allowed.

Central Government on the recommendation of the GST Council has notified goods in respect
of whose intra state supplies, central tax shall be paid by the recipient of such goods under
reverse charge. These goods are cashew nuts, Bidi Wrapper leaves & tobacco leaves supplied
by the agriculturist, silk yarn supplied by manufacturer of silk yarn from raw silk or silk worm
cocoons for supply of silk yarn and supply of lottery by State Government, Union Territory or
any local authority to lottery distributor or selling agent. (Notification No. 04/2017- Central
Tax (Rate) dated 28.06.2017)

Central Government on the recommendation of the Council has notified the category of supply
of services on which GST shall be paid by the recipient on reverse charge basis (Notification
No. 13/2017- Central Tax (Rate) dated 28.06.2017)

Sl. | Category of Supply of Services |  Supplier Recipient of Service
No. of service
(1) (2) 3) 4)

1 | Supply of Services by a goods | Goods (@) Any factory registered under
transport agency (GTA) who has| Transport or governed by the
not paid central tax @ 6% in| Agency Factories  Act, 1948(63 of
respect of transportation of goods| (GTA) 1948); or
by road to- (b) any society registered under
(a) any factory registered under the Societies  Registration

or governed by the Act, 1860 (21 of 1860) or
Factories  Act, 1948(63 of under any other law for the
1948);0r time being in force in any part
(b) any society registered under of India; or
the Societies  Registration (c) any co-operative  society
Act, 1860 (21 of 1860) or established by or under any
under any other law for the law; or
time being in force in any part (d) any person registered under
of India; or the Central Goods and
(c) any  co-operative  society Services Tax Act or the
established by or under any Integrated ~ Goods  and
law; or Services Tax Act or the
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(d) any person registered under
the Central Goods and
Services Tax Act or the
Integrated Goods and
Services Tax Act or the
State Goods and Services
Tax Act or the Union Territory
Goods and Services Tax Act;
or

(e) anybody corporate
established, by or under any
law; or

(f) any partnership firm
whether registered or not
under any law including
association of persons; or

(g) any casual taxable person.

State Goods and Services
Tax Act or the Union
Territory Goods and
Services Tax Act; or

(e) anybody corporate
established, by or under any
law; or

(f) any partnership firm
whether registered or not
under any law including
association of persons; or

(9) any casual taxable person;
located in the taxable
territory.

Services  supplied by an
individual advocate Including A
senior advocate by way of
representational services before
any court, tribunal or authority,
directly or indirectly, to any
business entity located in the
taxable territory, including where
contract  for  provision  of
such service has been entered
through another advocate or a
firm of advocates, or by a
firm  of advocates, by way of
legal services, to a business
entity.

An individual
Advocate
including a
Senior
advocate or

firm of
advocates.

Any business entity located in the
taxable territory.

Services supplied by An arbitral
tribunal to a business entity.

An arbitral
tribunal.

Any business entity located in the
taxable territory.

Services provided by way of
sponsorship to anybody
corporate or partnership firm.

Any person

Any body corporate or
partnership

firm located in the taxable territory.

Services supplied by the Central
Government, State Government,
Union territory or local authority
to a business entity excluding, -

(1) renting of immovable

Central
Government
State
Government
Union

Any business entity located in
the taxable territory.
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property, and
(2) services specified below-

(i) services by the Department
of posts by way of speed
post, express parcel post,
life insurance, and agency
services provided to a
person other than Central
Government, State
Government  or  Union
territory or local authority;

(i) services in relation to an
aircraft or a vessel, inside
or outside the precincts of a
port or an airport;

territory  or
local authority

(iii) transport of goods or
passengers.

6 | Services supplied by a director of| A director of| The company or a body
a company or a body corporate to| a company or| corporate
the said company or the|a body | located in the taxable territory.
body corporate. corporate

7 | Services  supplied by an|An Any person carrying on
insurance Insurance insurance
agent to any person carrying| agent business, located in  the
on taxable
insurance business. territory.

8 | Services supplied by a recovery| A recovery| A banking company or a
agent to a banking company or a| agent financial
financial institution or a non- institution or a  non-banking
banking financial company. financial

company, located in the taxable
territory.

9 | Supply of services by an author,| Author or| Publisher, music company,
music composer, photographer,| music producer or the like, located in the
artist or the like by way of| composer, taxable territory.
transfer or permitting the use or| photographer,

enjoyment of a copyright covered
under clause (a) of sub-section
(1) of section 13 of the Copyright
Act, 1957 relating to  original
literary, dramatic, musical or

artist, or the
like
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artistic works to a publisher,
Music company, producer or the
like.

10

Supply of services by the
members of Overseeing
Committee to Reserve Bank of
India

Members of
Overseeing
Committee
constituted
by the
Reserve
Bank of India

Reserve Bank of India.

In addition to the above list given under Central Tax- Rate, following additional category
of supply of services is listed under Notification No. 10/2017- Integrated Tax (Rate) on
which GST shall be paid by the recipient on reverse charge basis:-

located in non- taxable
territory by way of
transportation of goods by
a vessel from a place
outside India up to the
customs station of
clearance in India

located in
non-taxable
territory

Sl. | Category of Supply of Services |  Supplier Recipient of Service
No. of service
(1) (2) 3) (4)

1 | Any service supplied by any Any person| Any person located in the
person who is located in a located in a taxable territory other than
non-taxable territory to any non-taxable non-taxable online
person other than non-taxable | territory recipient.
online recipient

2 | Services supplied by a person A person| Importer, as defined in clause

(26) of section 2 of the
Customs Act, 1962(52 of
1962), located in the
taxable territory.

Applicability in respect of e-commerce operators: Refer discussion under para 9.1 (vi) of
the CGST Act for an understanding of the applicability of this provision for e-commerce
operators.

()  Inso far as e-commerce operators are concerned, care must be exercised to determine
the nature of business of such operators. Essentially, there are four models of

g-commerce business:
(a)

Market-place — the question of supply by the e-commerce operator does not
arise. For this reason, they are liable for TCS under section 52.

(b) Fulfilment centre — here States have been contesting that this model is one
involving ‘buy-sell and accordingly liable to GST. The test here is to establish the
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(i

fact that the supply is by supplier directly to the end customer and not ‘through’ the
e-commerce operator.

Hybrid (of above 2) — all though not widely prevalent, this is a case where both
buy-sell as well as market-place models are employed. It is important for such
business to clearly demarcate the two lines-of-business or choose to merge into
either of the two so that the respective incidence of tax follows.

Agency - this is employed by few business involving supply of industrial
inputs. The modus operandi is that the principal logs-in to the portal and routes the
supplies to the end customer. The agreements are so framed that the e-commerce
operator becomes responsible for the delivery and collection of payment. This
renders the e-commerce Operator to constitute an agency involving handling of the
inventory themselves. Such arrangements may be reviewed to ensure the inference
of agency. And where such transactions inter se come within the operation of entry
3 of Schedule | of the CGST Act states that transactions between Principal and
Agent are treated be a supply and liable to tax. This consequence may be borne in
mind even by e-commerce businesses.

In this regard it may be noted that liability to pay tax on the supply by the e-commerce
operator is not another provision imposing tax on the reverse charge basis. Reference to
the definition of reverse charge in section 2(98) makes it clear that reverse charge is
limited to tax payable under section 9(3) and 9(4) only. It is very important to note the
language of this subsection. In this case, liability to pay tax on the supply is placed on the
of the e-commerce operator, subject to the transaction attracting this provision, “as if’ the
e-commerce operator were the “supplier liable to tax”. Unlike the language in respect of
reverse charge, the marked departure of the language in this subsection makes the
following facts very clear:

(@)

the actual supplier is no longer liable to pay any tax. As such, the supplier is
not even required to register even though he may exceed the threshold limit.
Support can be found for this understanding in the exclusion of supply under section
9(5) from the reckoning for compulsory registration under section 24(ix)

the tax that is applicable on the supply is to be paid by the e-commerce
operator * as if’ such e-commerce operator was the supplier liable to tax. By this
section, then the e-commerce operator is made to step into the shoes of the actual
supplier, the supply by the e-commerce operator to the actual supplier (facilitation
services, commission services or by any service inter se) will be made to step out of
his own shows in respect of this service and exonerated from payment of tax on this
service between the e-commerce operator and the actual supplier

If the conditions necessary to architect the provisions of this subsection are
not fulfilled then the actual supplier will continue to be liable to pay tax and the e-
commerce operator liable for TCS under section 52.
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Central Government vide Notification No. 17/2017-Central Tax (Rate) dated 28.06.2017 has
notified following category of services, tax on intra state supplies of which shall be paid by e-
commerce operator:-

(i) Services by way of transportation of passengers by radio taxi, motor cab, maxi cab &
motor cycle;

(i)  services by way of providing accommodation in hotels, inns, guest houses, clubs,
campsites or other commercial places meant for residential or lodging purposes, except
where person supplying such service is liable to be registered under Section 22(1) of
the CGST Act.

9.3 Comparative review

Under the erstwhile tax laws, Central Excise is levied on ‘manufacture of goods’, VAT / CST is
levied on ‘sale of goods’ and service tax is charged on ‘service provided or agreed to be
provided’. Unlike such different incidences, under the GST law, it is ‘supply’ which would be
the taxable event. Under the erstwhile law, e.g.: while stock transfers are liable to Central
Excise (if they are removed from the factory), it would not be liable to VAT / CST on
production of necessary forms — however, under the GST law, it would be taxable as a ‘supply’
if such supplies are between distinct persons under section 25(4) or 25(5). Further, free
supplies were liable to excise duty, while under the VAT laws, free supplies would require
reversal of input tax credit; under the GST law, the treatment would be similar to the erstwhile
VAT laws, where the supplies are made without any consideration (monetary/ otherwise).
However, where the free supplies are made between distinct persons or between related
persons then such supplies may be regarded as supply under schedule |, para 2.

In the erstwhile law, there are multiple transactions which apparently qualify as both ‘sale of
goods’ as well as ‘provision of services'. E.g.: license of software, providing a right to use a
brand name, etc. To avoid this situation, GST law clarifies as to whether a transaction would
qualify as a ‘supply of goods’ or as ‘supply of services’ by introducing a deeming fiction. A
transaction of supply under composite contracts would either qualify as supply of goods or as
services, under the GST law (Schedule Il of the Act, concept of composite supply and mixed
supply).

The payment of VAT in the hands of the purchaser (registered dealer) on purchase of goods
from an unregistered dealer and the circumstances where the Service Tax is payable under
the reverse charge mechanism in respect of say, advocate services, import of services,
sponsorship services etc. are comparable to the ‘reverse charge mechanism’ prescribed
herein. However, the concept of partial reverse charge is not continuing in the GST regime,
viz., every supply will be liable either to forward charge or full reverse charge, Further, under
erstwhile law, the concept of reverse charge only exists in relation to services. The GST law,
however, permits the supply of goods also to be subjected to reverse charge.
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9.4 Related provisions
Section Description
Section 7 read with Schedule I, Il and Ill | Definition of supply
Section 2(17) Definition of business
Section 2(107) read with 25 (4) & (5) Meaning of taxable person and distinct persons
Section 2(31) Meaning of consideration
(

Section 2(30) read with Section 2(90) Meaning of composite supply to be read with

Principal supply

Section 2(74) Meaning of mixed supply
Section 49 Payment of tax

Section 8 of IGST Act Meaning of Intra-State supplies
Section 5 of IGST Act Levy and collection of IGST

9.5 FAQ

Q1. s the reverse charge mechanism applicable only to services?

Ans. No, reverse charge applies to supplies of both goods and services.

Q2. What will be the implications in case of purchase of goods from unregistered dealers?

Ans. The receiver of goods who will be registered under this Act would be liable to pay tax
under reverse charge. However, the provisions have been deferred till 31st March, 2018.

Q3. In respect of exchange of goods, namely gold watch for restaurant services, will the
transaction be taxable as two different supplies or will it taxable only in the hands of the
main supplier?

Ans. Yes, the transaction of exchange is specifically included in the scope of “supply” under
Section 7. Thus, exchange could be taxable both ways. Provided the person
exchanging gold watch is in the business of selling watches (A different view can also
be possible. It depends on the facts of the case).

Q4. Whether money is included in service?

Ans. No, money is not included in definition of service.

Q5. What are examples of ‘disposals’ as used in ‘supply’?

Ans. “Disposals” could include donation in kinds or supplies in a manner other than sale.

Q6.  Will a not-for-profit entity be liable to tax on any supplies effected by it — e.g.: supply of
assets received as donation?

Ans. Yes, it would be liable to tax on value as may be determined under Section 15, for said
sale of donated assets.

9.6 MCQ

Q1. As per Section 9, which of the following would attract levy of CGST?

(@) Inter-State supplies
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Ans.

Q2.

b) Intra-State supplies
c)  Any of the above
d)

b) Intra-state supplies

(
(
( None of the above

(

Which of the following forms of supply are included in Schedule I?

(@) Permanent transfer of business assets on which input tax credit has been
claimed

(b)  Agency transactions
(c) Barter
(d)  None of the above

Ans. (a) Permanent transfer of business assets on which input tax credit has been claimed

Q3.

Ans

Who can notify a transaction to be supply of ‘goods’ or ‘services’?
(@) Board

(b)  Central Government on the recommendation of GST Council
(c)  GST Council

(d)

(b) Central Government on the recommendation of GST Council

None of the above

Statutory Provision

10.
(1)

(@)

(b)

(c)

Composition levy

Notwithstanding anything to the contrary contained in this Act but subject to the
provisions of sub-sections (3) and (4) of section 9, a registered person, whose
aggregate turnover in the preceding financial year did not exceed fifty lakh rupees, may
opt to pay, in lieu of the tax payable by him, an amount calculated at such rate as may
be prescribed, but not exceeding, —

one per cent. of the turnover in State or turnover in Union territory in case of a
manufacturer,

two and a half per cent. of the turnover in State or turnover in Union territory in case of
persons engaged in making supplies referred to in clause (b) of paragraph 6 of
Schedule Il, and

half per cent. of the turnover in State or turnover in Union territory in case of other
suppliers:

subject to such conditions and restrictions as may be prescribed:

Provided that the Government may, by notification, increase the said limit of fifty lakh
rupees to such higher amount, not exceeding one crore rupees, as may be
recommended by the Council.
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(2)

(3)

(4)

(9)

The registered person shall be eligible to opt under sub-section (1), if: —

(a)  he is not engaged in the supply of services other than supplies referred to in
clause (b) of paragraph 6 of Schedule II;

(b)  he is not engaged in making any supply of goods which are not leviable to tax
under this Act;

(c)  heis not engaged in making any inter-State outward supplies of goods;

(d) he is not engaged in making any supply of goods through an electronic
commerce operator who is required to collect tax at source under section 52; and

(e)  heis not a manufacturer of such goods as may be notified by the Government on
the recommendations of the Council:

Provided that where more than one registered persons are having the same Permanent
Account Number (issued under the Income-tax Act, 1961), the registered person shall
not be eligible to opt for the scheme under sub-section (1) unless all such registered
persons opt to pay tax under that sub-section.

The option availed of by a registered person under sub-section (1) shall lapse with
effect from the day on which his aggregate turnover during a financial year exceeds the
limit specified under sub-section (1).

A taxable person to whom the provisions of sub-section (1) apply shall not collect any
tax from the recipient on supplies made by him nor shall he be entitled to any credit of
input tax.

If the proper officer has reasons to believe that a taxable person has paid tax under
sub-section (1) despite not being eligible, such person shall, in addition to any tax that
may be payable by him under any other provisions of this Act, be liable to a penalty and
the provisions of section 73 or section 74 shall, mutatis mutandis, apply for
determination of tax and penalty.

Relevant Rules relating to Composition levy as provided in CGST Rules, 2017

Rule 3 - Intimation for composition levy

(1)

Any person who has been granted registration on a provisional basis under clause (b) of
sub-rule (1) of rule 24 and who opts to pay tax under section 10, shall electronically file
an intimation in FORM GST CMP-01, duly signed or verified through electronic
verification code, on the common portal, either directly or through a Facilitation Centre
notified by the Commissioner, prior to the appointed day, but not later than thirty days
after the said day, or such further period as may be extended by the Commissioner in
this behalf.

Provided that where the intimation in FORM GST CMP-01 is filed after the appointed
day, the registered person shall not collect any tax from 1st July 2017 but shall issue bill
of supply for supplies made after the said day.
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(2)

(3)

(3A)

(4)

(9)

Any person who applies for registration under sub rule (1) of rule 8 may give an option
to pay tax under Section 10 in Part B of FORM REG-01 which shall be considered as an
intimation to pay tax under the said section.

Any registered person who opts to pay tax under section 10 electronically file an
intimation in FORM GST CMP-02 duly signed or verified through electronic verification
code, on the common portals, either directly or through a Facilitation Centre notified by
the Commissioner, prior to the commencement of the financial year for which the option
to pay tax under the aforesaid section is exercised and shall furnish the statement in
FORM GST ITC-03 in accordance with the provisions of sub-rule (4) of rule 44 within a
period of sixty days from the commencement of the relevant financial year.

Notwithstanding anything contained in sub-rules (1), (2) and (3), a person who has been
granted registration on a provisional basis under rule 24 or who has been granted
certificate of registration under sub-rule (1) of rule 10 may opt to pay tax under section
10 with effect from the first day of the month immediately succeeding the month in
which he files an intimation in FORM GST CMP-02, on the common portal either directly
or through a Facilitation Centre notified by the Commissioner, on or before the 31st day
of March, 2018, and shall furnish the statement in FORM GST ITC-03 in accordance
with the provisions of sub-rule (4) of rule 44 within a period of ninety days from the day
on which such person commences to pay tax under section 10:

Provided that the said persons shall not be allowed to furnish the declaration in FORM
GST TRAN-1 after the statement in FORM GST ITC-03 has been furnished.

Any person who files an intimation under sub rule (1) to pay tax under section 10 shall
furnish the details of stock, including the inward supply of goods received from
unregistered persons, held by him on the day preceding the date from which he opts to
pay tax under the said section, electronically, in FORM GST CMP-03, on the common
portal, either directly or through a Facilitation Centre notified by the commissioner ,
within a period of ninety days from the date on which the option for composition levy is
exercised or within such further period as may be extended by the commissioner in this
behalf.

Any intimation under sub rule (1) or sub rule (3) or sub-rule (3A) in respect of any place
of business in any state or Union territory shall be deemed to be an intimation in respect
of all other places of business registered on the same Permanent Account Number.

Rule 4- Effective date for Composition levy:

(1)

(2)

The option to pay tax under section 10 shall be effective from the beginning of the
Financial year, where the intimation is filed under sub rule (3) of rule 3 and the
appointed day where the intimation is filed under sub rule (1) of the said rule.

The intimation under sub rule (2) of rule 3, shall be considered only after the grant of
registration to the applicant and his option to pay tax under section 10 shall be effective
from the date fixed under sub-rule (2) or (3) of rule 10.
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Rule 5- Conditions and restrictions for composition levy:

(1)

(2)

The person exercising the option to pay tax under section 10 shall comply with the
following conditions, namely

(a)  He is neither a casual taxable person nor a non-resident taxable person;

(b)  The goods held in stock by him on 1st July 2017 have not been purchased in the
courses of inter-state trade or commerce or imported from a place outside India
or received from his branch situated the State or from his agent or principal
outside the State, where the option is exercised under sub-rule (1) of rule 3;

(c)  The goods held in stock by him have not been purchased from an unregistered
supplier and where purchased, he pays the tax under sub-section (4) of section
9;

(d)  He shall pay tax under sub-section (3) or sub-section (4) of section 9 on inward
supply of goods or services or both;

(e)  He was not engaged in the manufacture of goods as notified under clause (E) of
sub-section (2) of section 10, during the preceding financial year;

() He shall mention the words ‘Composition taxable person, not eligible to collect
tax on supplies” at the top of the bill of supply issued by him; and

(9)  He shall mention the words “Composition taxable person” on every notice or
signboard displayed at a prominent place at his principal place of business and at
every additional place or places of business.

The registered person paying tax under section 10 may not file a fresh intimation every
year and he may continue to pay tax under the said section subject to the provisions of
the Act and these rules.

Rule 6- Validity of Composition levy:

(1)

(2)

(3)

(4)

The option exercised by a registered person to pay tax under section 10 shall remain
valid so long as he satisfies all the conditions mentioned in the said section and under
these rules.

The person referred to in sub-rule (1) shall be liable to pay tax under sub-section (1) of
section 9 from the day he ceases to satisfy any of the conditions mentioned in section
10 or the provisions of this chapter and shall issue tax invoice for every taxable supply
made thereafter and he shall also file an intimation for withdrawal from the scheme in
FORM GST CMP-04 within seven days of the occurrence of the event.

The registered person who intends to withdraw from the composition scheme shall,
before the date of such withdrawal, file an application in FORM GTS CMP-04, duly
signed or verified through electronic verification code, electronically on the common
portal.

Where the proper officer has reasons to believe that the registered person was not
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(9)

(6)

(7)

eligible to pay tax under section 10 or has contravened the provisions of the Act or
provisions of this chapter, he may issue a notice to such person in FORM GST CMP-05
to show cause within fifteen days of the receipt of such notice as to why the option to
pay tax under section 10 shall not be denied.

Upon receipt of the reply to the show cause notice issued under sub-rule (4) from the
registered person in FORM GST CMP-06, the proper office shall issue an order in
FORM GST CMP-07 within a period of thirty days of the receipt of such reply, either
accepting the reply, or denying the option to pay tax under section 10 from the date of
the option or from the date of the event concerning such contravention, as the case
may be.

Every person who has furnished an intimation under sub-rule (2) or filed an application
for withdrawal under sub rule (3) or a person in respect of whom an order of withdrawal
of option has been passed in FORM GST CMP-07 under sub-rule (5), may
electronically furnish at the common portal, either directly or through a Facilitation
Centre notified by the Commissioner, a statement in FORM GST ITC-01 containing
details of the stock of inputs and inputs contained in semi-finished or finished goods
held in stock by him on the date on which the option is withdrawn or denied, within a
period of thirty days from the date from which the option is withdrawn or from the date
of the order passed in FORM GST CMP-07, as the case may be

Any intimation or application for withdrawal under sub-rule (2) or (3) or denial of the
option to pay tax under section 10 in accordance with sub-rule (5) in respect of any
place of business in any State or Union territory, shall be deemed to be an intimation in
respect of all other places of business registered on the same Permanent Account
Number.

Rule 7: Rate of tax of the composition levy

The category of registered persons, eligible for composition levy under section 10 and the
provision of this Chapter, specified in column (2) of the Table below shall pay tax under
section 10 at the rate specified in column (3) of the said Table:

SI. No. | Category of registered persons Rate of tax

1 Manufacturers, other than manufacturers of such goods as | half per cent.
may be notified by the Government

2 Suppliers making supplies referred to in clause (b) of | two and a half per
paragraph 6 of Schedule Il cent.

3 Any other supplier eligible for composition levy under | half per cent. of the
section 10 and the provisions of this Chapter turnover of taxable

supplies of goods
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10.1 Introduction

This provision deals with the composition scheme for payment of tax by eligible taxable
persons, subject to certain conditions. The conditions, restrictions, procedures and the
documentation are contained in the Chapter Il of the Central Goods and Service Tax Rules,
2017 from Rule 3 to Rule 7 (Composition Rules).

10.2 Analysis
Composition scheme is an option:

Tax payment under this scheme is an option available to the taxable person. This scheme
would be available only to certain eligible taxable persons (conditions / criteria discussed).
The taxable person should make an application exercising his option to pay tax under this
scheme. There are three possibilities in which such option can be exercised:

(@) Taxable Person migrating from old registration to GST registration: As per rule 3(1) of
the CGST Rules, in cases involving migration, there is need to exercise Option of
composition in Form GST CMP 01 prior to appointed date or within 30 days after the
appointed date. In this case, the option to pay tax under composition scheme shall be
effective from the appointed date. This date has further been extended to 16t August
2017. Such person would be required to file stock statement under rule 3(4) in Form
GST-CMP03 within a period of 90 days (extended from 60 days to 90 days by
Notification N0.22/2017 - Central Tax w.e.f.17-08-2017) from the date on which the
option for composition levy is exercised or within such further period as may be
extended by the Commissioner in this behalf.

(b) Taxable Person obtaining new registration under GST laws: Such option can be
exercised at the time of obtaining registration under section 22 in Part B of Form GST-
REG-1. In this case, the option to pay tax under composition scheme shall be effective
from the effective date of registration. [ Refer rule 3(2) of CGST Rules]

(c)  Taxable Person paying tax under normal levy in one financial year and wants to opt for
composition scheme in next financial year, under the GST regime — Such option can be
exercised by filing intimation in Form GST CMP 02 prior to commencement of the year
for which the option to pay tax under composition scheme is exercised. In this case, the
option to pay tax under composition scheme shall be effective from the beginning of the
financial year. In such case, provisions of section 18(4) shall become applicable and
person shall be required to file statement containing details of stock and inward supply
of goods received from un-registered persons, held in stock, on the date immediately
preceding the date from which he opts for composition levy, in Form GST ITC 03 within
60 days from the commencement of the relevant financial year. [ Refer rule 3(3) of
CGST Rules].

Once granted, the eligibility would be valid unless the permission is cancelled or is
withdrawn or the person becomes ineligible for the scheme.

(d A new sub-rule (3A) was inserted by Notification No0.34/2017 - Central Tax
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dtd.15.09.2017 which had an overriding effect on provisions of sub-rule (1), (2) and (3).
As per the said rule, it was provided that, in all cases involving (a), (b) and (c) above,
the option of composition scheme can be obtained only from 01-10-2017 by filing
application in Form CMP-02 and furnishing stock statements in Form ITC-03, within 90
days from 01-10-2017. Since, this was not the intended interpretation of the said
amendment, sub-rule 3A was once again amended by Notification N0.45/2017 — Central
Tax dtd.13.10.2017. By making the said amendment, the government clarified that, sub-
rule 3A was intended to cover those cases, where either at the time of migration or by
taking registration under GST if any person who has availed normal scheme wishes to
opt for composition scheme, then such person may opt for composition scheme u/s 10
with effect from the first day of the month immediately succeeding the month in which
he files an intimation in Form CMP-02 on or before 31st March 2018. In this case, such
person would be required to furnish stock statements in ITC-03 within 90 days from the
day on which such person commences to pay tax under section 10.

It may be noted that, the purpose of rule (3A) is only to enable the persons to opt for
composition scheme in the first year of GST implementation, without making them to
wait up to the next financial year. This is on account of the fact that, the threshold limit
for the purposes of Composition scheme u/s 10 was enhanced twice i.e. once on 27-06-
2017 and then again on 13-10-2017. Hence, sub-rule (3A) would only cover cases,
where the application is made prior to 31-03-2018. For all applications made after 31-
03-2018, the matter would be governed by rule 3(3) above.

Scheme will be applicable for all goods:

Composition scheme may be opted for by taxable persons, in respect of supply of any goods
(without any reference to classification or type of goods). The option of the scheme will be
qua-taxable person and not qua-class of goods — once opted it will be applicable for all
supplies by the taxable person; it must be noted that a taxable person cannot opt for payment
of taxes under composition scheme, say for supply of one class of goods and opt for regular
scheme of payment of taxes for supply of other classes of goods or services.

Suppliers who are engaged in making any supply of goods which are not leviable to tax under
CGST/SGST (UTGST) Act are not entitled to avail composition scheme. Hence, suppliers
supplying alcoholic liquor for human consumption, petroleum crude, high speed diesel, motor
spirit (petrol), natural gas and aviation turbine fuel, or making inter-state outward supply of
goods on which tax is levied under IGST Act are apparently not eligible for composition
scheme. Besides, supplier engaged in making any supply of goods through an electronic
commerce operator who is required to collect tax at source under section 52 is also not
eligible for this scheme. The scheme is also not applicable to the manufacturers of notified
goods (i.e. goods which are notified by the Government on recommendations of the Council).

As per Notification No. 08/2017 - Central Tax dated 27.06.2017, registered person who are
engaged in manufacture of ice cream and other edible ice, whether or not containing cocoa
(Chapter heading 21050000), pan masala (Chapter heading 21069020), all goods of Chapter
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24 i.e. Tobacco and manufactured tobacco substitutes are not eligible to opt for Composition
Scheme.

Composition scheme is not available for services:

Suppliers of services are excluded from opting to pay tax under composition scheme, except
composite supply, by way of or as a part of any service, in any other manner whatsoever of
goods, being food or any other article for human consumption or any drink (other than
alcoholic liquor for human consumption) which is deemed to be a service under Schedule Il
Para 6 (b) (i.e. food/restaurant services).

One School of thought is that if any interest income (particularly in a proprietorship firm) will
be deemed to be a supply against service under GST and therefore, any registered person
receiving interest income in course of furtherance of business shall be deemed to be supplying
services. Thus, such registered person shall not be eligible for opting composition scheme. It
is recommended that proper caution should be taken in the business entities and interest on
FDRs or interest income from banks should not be there if one wants to avail composition
scheme.

Rate of tax:

The rate of tax would be as under:

(a) 1% (CGST+SGST) of the turnover in the State/UT in case of manufacturers.

(b) 5% (CGST+SGST) of the turnover in the State/UT in case of food/restaurant services.
(c) 1% of the turnover in the State/UT in case of other suppliers (like traders / agents)

The above rates have been amended vide Notification No. 1/2018- Central Tax dated 1st
January, 2018

Eligibility to pay tax under composition scheme:

Only taxable persons whose ‘aggregate turnover’ (aggregate of turnover in all States) does not
exceed ¥ 75 lacs or T 1 crore, as the case may be in the preceding financial year will be
eligible to opt for payment of tax under the composition scheme.

Since the composition scheme is applicable only in respect of persons making intra-state
supply, in terms of Section 2(6) of the CGST Act, 2017 ‘aggregate turnover in a State’ means
‘Value of all taxable supplies (excluding the value of inward supplies on which tax is payable
by a person on reverse charge basis), exempt supplies, exports of goods or services or both
and inter-state supplies of all persons having the same PAN, to be computed on all India basis
but excludes central tax, State tax, Union territory tax, integrated tax and cess. The permission
granted for paying tax under this scheme would stand withdrawn from the day on which this
threshold limit is exceeded.

The Government, by notification and with recommendation of Council, is empowered to
increase this threshold limit up to %1 crore.

Notification No. 08/2017 - Central Tax dated 27.06.2017 has been issued so as to increase
the threshold limit for opting composition scheme from T 50 lacs to T 75 lacs except when the
eligible registered person is in the following States (Specified States): -
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)
)
c) Manipur,
)
)

) Sikkim,
h) Tripura,

Arunachal Pradesh, A
Assam,

Meghalaya, Threshold limit of Rs. 75 lakhs
Mizoram, > would be applicable for these

Nagaland, states under Composition

Himachal Pradesh )

Further, the threshold has been increased to 75 lacs notified vide Notification No. 46/2017-
Central Tax dated 13t October, 2017 for Specified States and 1 crore in case of others and
this threshold of 1 crore & 75 lacs would be applicable to a person having the same PAN and
should be understood as follows:

All taxable persons covered by the same PAN shall be under composition across India.
Any intimation of option to avail composition scheme in respect of any place of business
in any State or UT shall be deemed to be an intimation in respect of all other places of
business registered on the same PAN;

Goods supplied by the person which are chargeable to tax on reverse charge basis will
not be includable in computing the aggregate turnover; such inward supplies will be
liable to tax in the hands of the composition dealer, as it will be liable to tax when
received by non-composition taxable persons.

Will include value of supply of goods in all forms (supply of goods simplicitor and mixed
and composite supplies which are taxed as supply of goods);

Will include value of supplies of all business verticals of the same taxable person.

By Notification N0.46/2017-Central Tax dtd.13.10.2017, the said limit has been enhanced from
75 lakhs to 1 crore in case of other States and from 50 Lakhs to 75 Lakhs in case of
Specified States

Removal of Difficulty Order

— |t

may be noted that vide CGST (Removal of Difficulties Order), 2017 Order No.1/2017 -

dtd.13.10.2017 Central Tax the following two clarifications have been issued.

(i)

if a person supplies goods and/or services referred to in clause (b) of paragraph 6 of
Schedule Il of the said Act and also supplies any exempt services including services
by way of extending deposits, loans or advances in so far as the consideration is
represented by way of interest or discount, the said person shall not be ineligible for
the composition scheme under section 10 subject to the fulfilment of all other
conditions specified therein.
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(i) In computing his aggregate turnover in order to determine his eligibility for

composition scheme, value of supply of any exempt services including services by
way of extending deposits, loans or advances in so far as the consideration is
represented by way of interest or discount, shall not be taken into account.

State Old limit Increased limit Notification
Other states 75 lakhs 1 crore 46/2017  Central  Tax
dated. 13.10.2017
Specified states | 50 lakhs 75 lakhs 46/2017  Central  Tax
dated. 13.10.2017

Conditions for opting to pay tax under composition scheme:

(i)

Restricted from making supply of goods which are not liable to GST: Certain
goods are not liable to GST, e.g. petroleum, alcohol for human consumption, etc. - a
person opting for composition scheme shall not be entitled to make any supply of non-
GST goods. A plain reading of the proviso to Section 9(1) would imply that the
restriction on supplies would be applicable only to sales / dispatches (outwards
supplies).

Restricted from effecting inter-State outward supplies: The taxable person should
not affect any inter-State outward supplies. This means that even stock transfers to

branches outside the State would not be permitted. However, in so far as it relates to
inter-State inward procurements / receipts, there is no restriction.

To explain further, where a taxable person effects inter-State barter transaction (supply)
or inter-State warranty contract (supply), he will not be eligible to opt for composition
scheme.

Restricted from making supplies through an e-commerce operator: A person opting
for composition scheme is not allowed to affect any supply of goods through an e-
commerce portal, unless such portal is owned by the same person.

Restriction on manufacture of notified goods: The person opting for the scheme
should not be a manufacturer of certain goods as are notified in this regard as follows.
However, there is no restriction in case the person is engaged in trading of such goods.

i) lce cream and other edible ice, whether containing cocoa
i) Pan masala
iii)  All goods, i.e. Tobacco and manufactured tobacco substitutes

Similar provision has also been issued under UTGST vide Notification No. 2/2017-Union
Territory Tax dated 27-06-2017.

Would be applicable for all transactions under the same PAN: Composition scheme
would become applicable for all the business verticals having separate registrations
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(viil)

within the State and all other registrations outside the State which are held by the
person with same PAN.

To clarify further, if a taxable person has multiple business verticals and if he has opted
for separate registrations for each such vertical, composition scheme would become
applicable for all the business verticals and it cannot be applied for select verticals only.

e.g.: If a taxable person has the following businesses separately registered:
—  Sale of footwear (Registered in Karnataka)

—  Sale of mobiles (Registered in Karnataka)

—  Franchisee of McDonalds (Registered in Kerala)

In the above scenario, the composition scheme would be applicable for all the 3 units.
Taxable person will not be eligible to opt for composition scheme say for sale of
footwear and sale of mobiles and opt to pay taxes under the regular scheme for
franchisee of McDonalds.

Shall not collect tax: Taxable person opting to pay tax under the composition scheme
is prohibited from collecting tax on the outward supplies.

Not entitled to input tax credit: Taxable person opting to pay tax under the
composition scheme will not be eligible to claim any input tax credits.

However, if the taxable person becomes ineligible to remain under composition scheme,
the taxable person will become entitled to take input tax in respect of inputs held in
stock (as inputs, contained in semi-finished or finished goods) on the day immediately
preceding the date from which he becomes liable to pay tax under Section 9. (Refer
Section 18(1)(c) for the provision. A statement of stock shall be filed in Form GST ITC-1
within 30 days from the date from which the option is withdrawn or the order cancelling
the composition option is passed).

Additional conditions under the Rules: The following additional conditions are
prescribed in the CGST Rules related to composition, in order to be eligible for the
composition scheme

— Not applicable to persons who are casual taxable persons or non-resident taxable
persons.

— In case of migration of old registration into registration under GST, option to avail
composition scheme under GST can be exercised only if the goods held in stock
by such taxable person, on the appointed day have not been purchased in the
course of inter-state trade or commerce or imported from a place outside India or
received from his branch situated outside the State, or from his agent or principal
outside the State.

Composition scheme not applicable for tax payable under RCM: It is important to note
that for any tax payable under reverse charge mechanism, the option of payment under this
scheme will not be available. In other words, a taxable person opting for composition scheme
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will be required to pay tax on supplies taxable under RCM at regular rates and not the
composition rate. Further, such person shall not be eligible to claim Input tax credit of tax so
paid under reverse charge mechanism.

Withdrawal of application under composition scheme:

The registered taxable person who intends to withdraw from the composition scheme shall
before the date of such withdrawal, file an application in Form GST CMP 04. Where the option
of composition scheme is lapsed due to non-compliance of any of the eligibility conditions
under Section 10 or rules made thereunder, then taxable person shall file an intimation of
withdrawal in the same Form GST CMP 04 within 7 days of the occurrence of event leading to
disability under the scheme. An intimation for withdrawal or cancellation of permission in
respect of any place of business in a State or UT shall be deemed to be an intimation in
respect of all other places of business registered on the same PAN.

Cancellation of permission:

Where the proper officer has reasons to believe that the taxable person was not eligible to the
composition scheme, the proper officer may cancel the permission and demand the following:

— Differential tax and interest — viz., tax payable under the other provisions of the Act after
deducting the tax paid under composition scheme

—  Penalty determined based on the demand provisions under Section 73 or 74.

However, it is essential that a show cause notice is issued and the taxable person is afforded
an opportunity of being heard before proceeding with the demand. Such show cause notice
shall be issued in Form GST CMP 05. The reply to such notice shall be filed in Form GST
CMP 06. On receipt of such reply, the proper officer shall within 30 days of receipt of such
reply, either accept the reply or deny the option to pay tax under section 10 from the date of
option or from the date of event occurring the contravention of section 10 or rules thereunder,
by passing an order in Form GST CMP 07.

Please note:

Deemed to exempt under SGST Act
Deemed to exempt under UTGST Act

Exemption under CGST Act

Exemption under IGST Act No auto-application of exemption

10.3 Comparative review

Under the erstwhile tax laws, the scheme of composition is provided for in most State level
VAT laws. The conditions prescribed under the GST law for composition scheme is broadly
comparable to the conditions / restrictions under the State level VAT laws.

10.4 Related provisions

Section Description Remarks
Section 9(3) & | Levy of CGST This is the other charging Section for levy of tax
(4) payable on reverse charge by person receiving
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Section Description Remarks

goods and/ or services and is not withstanding
the regular tax payable under Section 9

Section 2(6) Meaning of Only if the value of aggregate turnover is less

‘aggregate turnover’ | than 75 lacs/ 1 crore, composition scheme can
be opted for

Section 2(112) | Meaning of ‘turnover | The composition rate of tax will be payable on

in a State’ the ‘turnover in a State’

Sections 73, 74 | Demand provisions | These provisions would determine the quantum

of penalty, if any

10.5
Q1.
Ans.
Q2.

Ans.

Q3.
Ans.

Q4.
Ans.
Q5.

Ans.

Q6.
Ans.
Q7.
Ans.

Q8.

Ans.

FAQ
Can the composition tax be lower than 1%?
No. Composition tax cannot be lower than 1%.

Will a taxable person be eligible to opt for composition scheme only for one out of 3
business verticals?

No. Composition scheme would become applicable for all the business verticals /
registrations which are separately held by the person with same PAN.

Can composition scheme be availed if the taxable person effects inter-State supplies?

No. Composition scheme is applicable subject to the condition that the taxable person
does not affect inter-state outward supplies.

Can the taxable person under composition scheme claim input tax credit?
No. Taxable person under composition scheme is not eligible to claim input tax credit.

Can the customer who buys from a taxable person who is under the composition
scheme claim composition tax as input tax credit?

No. customer who buys goods from taxable person who is under composition scheme is
not eligible for composition input tax credit.

Can composition tax be collected from customers?
No. The taxable person under composition scheme is restricted from collecting tax.
What is the threshold for opting to pay tax under the composition scheme?

The threshold for composition scheme is up to 1 crore of aggregate turnover in the
preceding financial year and ¥ 75 lakhs for special category states except for
Uttarakhand.

How to compute ‘aggregate turnover to determine eligibility for composition scheme?

The methodology to compute aggregate turnover is given in Section 2(6). However,
since composition scheme is applicable only to suppliers making intra-state supplies,
‘aggregate turnover’ means ‘Value of all taxable supplies (excluding the value of inward
supplies on which tax is payable by a person on reverse charge basis), exempt
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Q9.

Ans.

Q10.

Ans.

Q11.

Ans.

supplies, exports of goods or services or both or inter-state supplies of a person having
the same PAN (i.e., across India) excluding CGST, IGST, SGST, UGST and cess.

What does a person having the same PAN mean?

“Person having the same PAN" means all the units across India having the same PAN
as is issued under the Income Tax Law.

What are the penal consequences if a taxable person is not eligible for payment of tax
under the Composition scheme?

Taxable person who is not eligible for the said scheme, could be imposed penalty as
determined under Section 73 or 74.

What happens if a taxable person who has opted to pay taxes under the composition
scheme crosses the threshold limit of 375 lakhs/1 crore during the year?

In such case, from the day the taxable person crosses the threshold, the permission
granted earlier is deemed to stand withdrawn, and he shall be liable to pay taxes under
the regular scheme i.e. section 9 from such day.
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Chapter-IlIA
Classification & Exemption

Introduction

GST law does not contain a commodity classification tariff but a look at the notifications issued
reveals the classification of goods and services are contained within the notification which
prescribes the rate of tax. Classification therefore, is an exercise that is inevitable because
identifying the specific entry in any of the 6 schedules is necessary to arrive at the rate of tax
applicable.

Analysis
Reference to Classification

A screenshot of the website containing the list of notifications is provided below:

Central Tax (Rate) Notifications

O72017-Central Tax (Rate).dt. 28-06-2017 it o 2 Exemption from CGST supplies by CSD 10 Unit Run Canteens and
supplies by CSD / Unit Run Canteens to authorised cusiomers notified
under section 11 {1} and section 55 CSD

DB2017-Central Tax (Rate) dt. 28-06-2017 View ool E 2 408 » Refund of 50% of CGST on supplies to C50 under section 55

052017-Central Tax (Rate),dt. 28-06-2017 View o K o g (0as KE Supplies of goods in respect of which no refund of unutised input tax
credit shall be allowed under section 54 (3)

04/2017-Central Tax (Rate),dt. 28-06-2017 View i (283 K 2 ) Reverse charge on certain specified supplies of goods under section 9
{3

V32017-Cantral Tax (Rate).du. 28-06-2017 el g iesa KE 2.5% concessional CGST rate for supplies to Exploration and

solified undec seciian 14 (1)
ad ’ CGSET exempt goods notified under section 11 (1)

0272017 -Central Tax (Rate) dt. 28-06-2017

Comigendum L . | Cotrig m
dated 27-07-2017 ated 27-07-2017
01/2017-Central Tax (Rate).dt. 28-06-2017 View ¥ (D CGST Rate Schedule notified under section 9 (1)
Comgendum 4] . | Comigendum o
dated 30-06-2017 dated 30-06-2017
Comigendum Lo + | Comigendum
dated 12-07-2017 dated 12-07-2017
Comgendum & Comigendum &
dated 27-07-2017 dated 27-07-2017
Viewing 41 10 47 of 47 «< 1 2 3 45 »

Source: http://www.cbec.gov.in/htdocs-cbec/gst/central-tax-rate-notfns-2017
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e T T T . R .

Notification No. & Date of Issue | Enguisn | it | subject

18/2017-Central Tax (Rale) & 30-06-2017 View o L Seak fo reduca the rate of Cantral Tax, Unson Territory Tax. on
fertilisers from 6% fo 2 5% and Integrated Tax rate on fertlisers from
12% to 5%

177201 7-Central Tax (Rate) @ 28-05-2017 View o a0 To notity the categories of services the tax on intra-State supples of
which 5hall be paid by e electronic commerce operator

16/2017-Central Tax (Rate) 0 28-06-2017 View o .2 ) To notity speciaksed agencies enblied to claim a refund of taxes pad
on i nolified suppies of Qoods of Services of bolh received by them
under CGST Act

152017-Central Tax (Rate) 00 28-06-2017 View o e To notity the supplies not eligble for refund of unutiized ITC under
CGST Act

142017-Central Tax (Rate) @ 23-06-2017 View oo el Te notity the supplies which shall be treated neither as a supply of
goods nor a supply of sefvica under the CGST Ad

132017-Central Tax (Rate) . 28-06-2017 View o ) To notify the categaories of sefvices an which lax will be payabie under
- - - =

1272017-Central Tax (Rate), dt. 28-06-2017 View To notify the exemptions on supply of servicas under CGST Act

112017-Central Tax (Rate) dt 28-06-2017 To notify the rates for supply of services under CGST Act

OO TR T TR O 2SI T T T T TR T U T TR e T STITHTTe T
under section 11 (1)

Exempting supplies 1o a TDS deductor by a suppbed, who i not
registered, under section 11 (1)

0972017-Cenilral Tax (Rate).dt 28-06-2017 View L

Viewing 110 10 of 18 1 2 »

Source: http://www.cbec.gov.in/htdocs-cbec/gst/central-tax-rate-notfns-2017

Purpose of Notification Supply of Goods Supply of Services
Prescribing the rate of tax 1/2017-Central Tax (Rate) 11/2017-Central Tax (Rate)
Granting the exemption 2/1017-Central Tax (Rate) 12/2017-Central Tax (Rate)

Requirement of Classification

while it may seem like classification may not be so cumbersome and experience, logic and
common sense are sufficient tools and to arrive at the interpretation of the tariff notifications, a
quick look at some examples and drive home the requirement of classification. Let us consider
the following examples::

»  a‘watch made of gold’ is an article of gold or a watches albeit an expensive one

»  a confectionary product ‘hajmola’ an ayurvedic medicaments or remains confectionary
sweets

»  would a serving of ‘brandy with warm water’ be classified based on its curative effect on
common cold or dismissed as alcoholic liquor for human consumption

»  whether ‘surgical gloves’ are latex products or accessories to Healthcare Services

» is a ‘mirror cut to size’ articles of glass or as accessories to motor vehicles fitted as
rear-view mirror

as can be seen from the few instances mentioned above, classification is not one that is free
from doubt. When coupled with differential rates of tax when one nor the other classification is
resorted to, the scope for misclassification will be reinforced with motivation to reduce the tax
incidence. This motivation can work on both sides — industry as well as tax administration — so
as to unit the greatest advantage to the one who is attempting the classification. Classification
cannot therefore be left to the whims and fancies of each person but reference must be had to
the guidance provided in the law itself.
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Approach to Classification

The notifications prescribing the rate of tax both in respect of goods as well as services
contains explanations as to how the classification must be undertaken. Extracts of those
explanations are provided below for ease of reference:

(1i1) “Tariff item”, “sub-heading” “heading” and “Chapter” shall mean respectively a tariff
item, sub-heading, heading and chapter as specified in the First Schedule to the Customs
Tariff Act, 1975 (51 of 1975).

Notification 1/2017-Central Tax (Rate) dated 28 June, 2017

4. Explanation.- For the purposes of this notification,-
(i) Goods includes capital goods.
(i1) Reference to “Chapter”, “Section” or “Heading”, wherever they occur, unless the
context otherwise requires, shall mean respectively as “Chapter, “Section” and “Heading”
in the annexed scheme of classification of services (Annexure).
(111) The rules for the interpretation of the First Schedule to the Customs Tariff Act, 1975
(51 of 1975), the Section and Chapter Notes and the General Explanatory Notes of the First
Schedule shall, so far as may be, apply to the interpretation of heading 9988.

(1v} Wherever a rate has heen nreserihed in this natification suhiect ta the condition that

Notification 11/2017-Central Tax (Rate) dated 28 June, 2017

As can be seen from the above, the notification prescribing the rate of tax itself specifies the
approach that is to be followed for purposes of classification, namely:

> inrespect of goods, the notification requires reference to be had to the first Schedule to
Customs Tariff Act 1975; and

» in respect of services, the notification requires reference to be had to the Annexure
which contains the Scheme of Classification

A quick look at these helps is to recognize the approach that needs to be followed for
classification.
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1. THE CUSTOMS TARIFF ACT, 1975 (51 Of 1975)!
(1

An act to consolidate and amend the law relating to customs
duties.

Be it enacted by Parliament in the Twenty-sixth Year of the
Republic of India as follows:-

1. (1) This Act may be called the Customs Tariff Act,
1975.

(2) It extends to the whole of India.

(3) It shall come into force on such date as the Central
Government may, by notification in the Official Gazette, appoint. **

2. The rates at which duties of customs shall be levied under
the Customs Act, 1962, are specified in the First and Second
Schedules,*

The above table is an adaptation of the Harmonized System of Nomenclature (HSN)
established for aiding in uniformity in Customs classification in international trade between
member countries of World Customs Organization. It was drafted under the aegis of Customs
Cooperation Council Nomenclature, Brussels. It was adopted for Customs purposes by India
in 1975 and readapted (with some changes) for Central Excise in 1985 and now for purposes
of GST in 2017. Please bear in mind that reference to the original HSN will be of much help in
understanding the scope of any entry to understand the full extent of meaning implied in any
entry found while reading Customs Tariff Act. Refer www.wcoomd.org where the HSN is
available for purchase or subscription from World Customs Organization.

In respect of services, the Annexure is appended to the notification and starts with chapter 99
although there is no such chapter in the HSN
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Central Tax (Rate) Notifications

Notification No. & Date of Issue English m

18/2017-Central Tax (Rate) dt. 30-06-2017 View p& (1 =D
17/2017-Central Tax (Rate) ,dt. 28-06-2017 View [ (138 ke o L
18/2017-Central Tax (Rate) .dt. 28-05-2017 View [ij (244 C1: S
15/2017-Central Tax (Rate) ,dt. 28-06-2017 View &)1+ =
1472017-Central Tax (Rate) .dt. 28-06-2017 View &) 24 oE g
1372017-Central Tax (Rate) ,dt. 28-06-2017 View ) @Ts Eo v
12/2017-Central Tax (Rate), dt. 28-06-2017 View 5 (44 o o
11/2017-Central Tax (Rate) dt. 28-06-2017 View & =

Annexure L (252 KE -.ﬂm!;!.ewure =
10/2017-Central Tax (Rate) dt. 28-06-2017 View [ 14 o [ soaic
09/2017-Central Tax (Rate),dt. 28- View & (143 KE =L

Viewing 110 10 of 18

Customs Tariff Act — Rules of Interpretation:

the rules of interpretation are contained in the customs tariff act provides guidance regarding
the approach to be followed for reading and interpreting tariff entries. These rules are
summarized and listed below but detailed study of the actual rules is advised. Please refer for
full set of rules of interpretation at page 28 and 29 from Customs Tariff Act on
http://www.cbec.gov.in/resources//htdocs-cbec/customs/cst2012-13/cst-act-1213.pdf

»  Rule 1: heading are for reference only and do not have statutory force for classification
Rule 2(a): reference to an article in an entry includes that article in CKD-SKD condition
Rule 2(b): reference to articles in an entry includes mixtures or combination

Rule 3(a): where alternate classification available, specific description to be preferred
Rule 3(b): rely on the material that gives essential character to the article

Rule 3(c): apply that which appears later in the tariff as later-is-better

Rule 4: examine the function performed that is found in other akin goods

Rule 5: cases-packaging are to be classified with the primary article

YV V. V V V V V VY

Rule 6: when more than one entries are available, compare only if they are at same
level

Role of ‘Manufacture’ in Classification
Classification would be well understood by applying the above rules of interpretation. Now, the

process that goods are passed through can impact their classification. For example, cutting, slicing
and packing pineapple in cans in sugar syrup has primary input is pineapple and the output is
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canned fruit with extended shelf-life. Now, the input and output are not identical but it has held in
the case of Pio Food Packers that this is not a process amounting to manufacture. But, would it be
possible to regard the input and the output to retain the same classification. The answer lies in
knowing the scope of each entry applicable to classification. Another example, kraft paper used to
make packing boxes may be sold as it is or after laminating them. It has been held in the case of
Laminated Packaging that this process is manufacture even though the input and output fall within
the same classification entry. GST Law has adopted, in section 2(72), the general understanding of
manufacture that is very similar to that in Central Excise. The real test from this definition — is the
input and output functionally interchangeable or not in the opinion of a knowledgeable end-user —
and not based on the classification entry. Change in classification entry from one to the other, that
is, classification entry for input is not the same as that of the output, could only arouse suspicion
about the possibility of manufacture. Please note that ‘manufacture’ is included in the definition of
‘business’ (in section 2(17)) but it is not included as a ‘form of supply’ (in section 7(1)(a) or any
where else). Hence, the nature of the process that inputs are put through may not be manufacture
but yet may appear to move the output into a different entry compared to the input. So, will change
of classification entry be relevant or degree of change produced in the input due to the process
carried out must be considered. With the adoption of HSN based classification from Custom Tariff
Act, it is imperative to carefully consider whether one entry has been split and sub-divided into to
categories even if they both carry the similar rate of tax. Hence, the key aspects to consider are:

> Identify the scope of an entry for classification of input or output

» Study the nature of process carried out on the inputs

> Examine by the ‘test’ (above) if result of the process is manufacture
> Now identify the classification applicable to the output

For example, is desiccating a coconut a process of manufacture. If yes, the desiccated coconut
ought not to be considered as eligible to the same rate of tax as coconut. Drying grains may not
appear to be a process of manufacture but frying them could be manufacture as the grains are no
longer ‘seed grade’ although it resembles the grain.

Manufacture need not be a very elaborate process. It can be a simple process but one that brings
about a distinct new product - in the opinion of a knowledgeable end-use — and not just any person
with no particular familiarity with the article. Manufacture need not be an irreversible process. It can
be reversible yet until reversed it is recognized as a distinct new product, again, in the opinion of
those knowledgeable in it. Processes such as assembly may be manufacture in relation to some
articles but not in others. So, caution is advised in generalizing these verbs — assembly, cutting,
polishing, etc. — but examining the degree of change produced and the identity secured by the
output in the relevant trade as to the functional inter-changeability of the output with the input. If a
knowledgeable end-use would accept either input or output albeit with some reservation, then it is
unlikely to be manufacture. But, if this knowledgeable end-user would refuse to accept them to be
interchangeable, then the process carried out is most likely manufacture. Usage of common
description of the input and output does not assure continuity of classification for the two.
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Classification for Exemptions

exemptions under section 11 of the whole of the tax payable or a part of it. In granting
exemptions, it is not necessary that the exemption be made applicable to the entire entry. In
other words, exemption notifications are capable of carving out a portion from an entry so as
differentially alter the rate of tax applicable to goods or services within that entry. Exemptions
can take any of the following forms:

»  supplier may be exempt — here, regardless of the nature of outward supply, exemption
apply to the supplier. Conditions specified may make such exemption be applicable to
the supplier but when the supplies are made to specified recipients

»  supplies may be exempt - here, the supplier is not as relevant and all supplies that are
notified will enjoy the exemption. Conditions specified may help to determine the
supplies that are to be allowed the exemption.

Table
SL Chapter, Description of Services Rate Condition
No. Section, (per cent.)
Heading,
Group or
Service Code
(Tariff)
(1) 2) (3) 4) (5)
1 Chapter 99 Services by an entity registered under | Nil Nil
section 12AA of the Income-tax Act,
1961 (43 of 1961) by way of charitable
activities.
28 Heading 9971 Services by way of— Nil Nil

(a) extending deposits, loans or advances
in so far as the consideration 1s
represented by way of interest or discount
(other than interest involved in credit card
services);

(b) inter se sale or purchase of foreign
currency amongst banks or authorised
dealers of foreign exchange or amongst

banks and such dealers.

Role of ‘Conditions’ in Exemptions

it is well understood that conditions in exemption notification tend to convert the exemption
into an option, that is, the exempted / concessional rate of tax would apply when the
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conditions are fulfilled and by deviating from the conditions the full rate of tax would apply.
This principle has been tested in the context of section 5A of the central excise act however a
quick look at the explanation to section 11 of the CGST Act appears to indicate that unless an
express option is granted in the exemption notification, the concessional or exempted rate of
tax along with attendant conditions must be availed without any discretion to opt out of it.

Explanation.—For the purposes of this section, where an exemption in
respect of any goods or services or both from the whole or part of the tax
leviable thereon has been granted absolutely, the registered person
supplying such goods or services or both shall not collect the tax, in excess
of the effective rate, on such supply of goods or services or both.

While there may be alternate views that the above explanation applies only when the
exemption is ‘granted absolutely’ and not in all cases, such a view may find the
contraindication where one entry in an exemption notification prescribes a concessional rate of
tax that applies it is restriction on input tax credit but another entry in the very same
notification prescribes two rates of tax where one of them enjoins restriction on input tax
credit. The detailed nature of the various styles of drafting exemption in the same notification.

And the reason for resisting the view that — exemption with the condition is an option — is when
the government felt free to specify two alternate tax consequences in respect of a given entry
in one case (GTA, in above illustration), there is no justification to make an assumption about
the existence of an option even when in the very same notification that government opted to
notify only one tax consequence. Accordingly, it would be a reasonable construction that —
exemption is a condition is not an option — and all court decisions under earlier laws to the
contrary are rendered otiose in view of the explanation to section 11.

lllustration below shows a style where exemption will be an ‘option’ and where it will ‘not be
option’:
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Table

SI
No

Chapter,Secti
on or Heading

Description of Service

Rate
(per cent.)

Condition

)

(2)

3)

“4)

(5)

e asswan wmasmews wmasi wasws f e

Heading 9964
(Passenger
transport
services)

A
(i) Transport of passengers, with or without
accompanied belongings, by rail in first class
or air conditioned coach.

Provided that
credit of input tax
charged in respect
of goods used in
supplying the
service is  not
utilised for paying
central  tax  or
integrated tax on
the supply of the
service

(i1} Transnort of nassenvers with or withont

REILALL MAATERLIEE Y e ar

[[(vi) Transport of passengers by any motor
vehicle designed to carry passengers where
the cost of fuel is included in the
consideration charged from the service
recipient.

25

Provided that
credit of input tax
charged on goods
and services used
in supplying the
service, other than
the input tax
credit of input
service in  the
same line  of
business (1e.
service procured
from another
service  provider
of  transporting
passengers in a
motor vehicle or
renting of a motor
vehicle), has not

been taken.
[Please refer to
Explanation  no.

(1v)

or

_]211]21

(vil) Passenger transport services other than
(1), (i1) (ii1), (iv), (v) and (vi) above.

Other style of drafting exemption entries in the same notification be referred to note the
exemption that is ‘not optional’.

Conclusion

In the light of the foregoing discussion, the following points of learning can be summarized:

CGST Act
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transactions involving goods are, in certain cases, required to be treated as supply of
services. As such, the fundamental classification to be undertaken is the differentiation
between goods and services

classification of goods and services cannot be made based on logic, experience or
common sense. But, recourse to rules of interpretation in the first schedule to Customs
Tariff Act is mandatory in relation to classification of goods. And reference to the
scheme of classification (contained in the annexure) is inevitable in relation to
classification of services. There can be no interchange in the use of the relevant
classification rules between goods and services

classification in GST requires a deep appreciation of the technical understanding of
words and phrases in each domain and any urge to use the common meaning of such
words and phrases must be actively discouraged. In other words, even if the common
meaning of certain words and phrases appears reasonable, it must be understood that
government has deliberately and mindfully words that each and in the case and specific
interpretation in the relevant trade

classification is not only required to determine the rate of tax applicable but also
examine the availability of exemptions. There is no compulsion for an exemption
notification to exempt’ correctly what is the carveout from an entry a subset of
transactions — supplies or suppliers — to attract a different rate of tax

exemptions are not optional as are the conditions prescribed in respect of such
exemption. Violation of the condition contracts consequences and not options.
‘Absolutely exempt' does not mean ‘wholly exempt’ and it does not require to be
‘unconditionally exempt’ to be ‘absolutely exempt’.

11. Power to grant exemption from tax

Statutory Provision

11. Power to grant exemption from tax

(1)

(2)

(3)

Where the Government is satisfied that it is necessary in the public interest so to do, it
may, on the recommendations of the Council, by notification, exempt generally, either
absolutely or subject to such conditions as may be specified therein, goods or services
or both of any specified description from the whole or any part of the tax leviable
thereon with effect from such date as may be specified in such notification.

Where the Government is satisfied that it is necessary in the public interest so to do, it
may, on the recommendations of the Council, by special order in each case, under
circumstances of an exceptional nature to be stated in such order, exempt from
payment of tax any goods or services or both on which tax is leviable.

The Government may, if it considers necessary or expedient so to do for the purpose of
clarifying the scope or applicability of any notification issued under sub-section (1) or
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order issued under sub-section (2), insert an explanation in such notification or order,
as the case may be, by notification at any time within one year of issue of the
notification under sub-section (1) or order under sub-section (2), and every such
explanation shall have effect as if it had always been the part of the first such
notification or order, as the case may be.

Explanation. —For the purposes of this section, where an exemption in respect of any
goods or services or both from the whole or part of the tax leviable thereon has been
granted absolutely, the registered person supplying such goods or services or both
shall not collect the tax, in excess of the effective rate, on such supply of goods or
services or both.

11.1 Introduction

This provision confers powers on the Central Government to exempt either absolutely or
conditionally goods or services or both of any specified description from whole or part of the
central tax, on the recommendations of the Council. It also confers power on the Central
Government to exempt from payment of tax any goods or services or both, by special order,
on recommendation of the Council.

11.2 Analysis

The Central or the State Governments are empowered to grant exemptions from tax, subject
to the following conditions:

i)  Exemption should be in public interest
i) By way of issue of notification

On recommendation from the Council

~~

(
(
(iii
(iv)  Absolute / conditional exemption may be for any goods and / or services

(v)  Exemption by way of special order (and not notification) may be granted by citing the
circumstances which are of exceptional nature.

Central Government vide Notification No. 09/2017-Central Tax (Rate) dated
28.06.2017 has exempted intra-State supplies of goods or services or both received by
a deductor under section 51 of the said Act, from any supplier, who is not registered,
from the whole of the central tax leviable thereon under sub-section (4) of section 9 of
the said Act, subject to the condition that the deductor is not liable to be registered
otherwise than under sub-clause (vi) of section 24 of the said Act.

Further, Central Government vide Notification No. 10/2017-Central Tax (Rate) dated
28.06.2017 has exempted intra-State supplies of second hand goods received by a
registered person, dealing in buying and selling of second hand goods and who pays
the central tax on the value of outward supply of such second hand goods as
determined under sub-rule (5) of rule 32 of the Central Goods and Services tax Rules,

CGST Act 105




Classification & Exemption Sec. 11

2017, from any supplier, who is not registered, from the whole of the central tax leviable
thereon under sub-section (4) of section 9 of the Central Good and Services Tax Act,
2017

(vi)  The registered person supplying the goods or services or both shall not collect the tax
more than the effective rate as exempted by the Government.

With specific reference to the forth condition indicated above, it is important to note that the
exemption would be in respect of goods or services or both, and not specifically for any
classes of persons. E.g.. An absolute exemption could be granted in respect of supply of
water. A conditional exemption could be supply of goods to canteen stores department.

From the explanation provided, there is one school of thought wherein it is opined /
understood that in case of conditional exemptions, there is an option available to the taxable
person to pay the tax (by which way, there would be no requirement for input tax credit
reversals). However, an absolute exemption is required to be followed mandatorily. The other
view is that neither of the exemptions are optional but are mandatory when the conditions
relating to the exemption are satisfied.

Further, it is to be noted that an exemption issued under the CGST Act will ‘automatically’
exempt the same supply from the levy of tax under the SGST/UTGST Act. This is provided
under the SGST/UTGST Act. But the converse is not, that is, exemption under the
SGST/UTGST Act will not exempt levy of tax under the CGST Act.

Further, it is to be noted that an exemption issued under the CGST Act will ‘automatically’
exempt the same supply from the levy of tax under the SGST/UTGST Act. This is provided
under the SGST/UTGST Act. But the converse is not, that is, exemption under the
SGST/UTGST Act will not exempt levy of tax under the CGST Act.

In terms of sub-Section (2), the Government may issue a special order on a case-to-case
basis exempting taxable person from payment of tax. The circumstances of exceptional nature
would also have to be specified in the special order.

To provide more clarity to explain the exemption notification or the special order, it is provided
that the Government may issue an “Explanation” at any time within a period of 1 year from the
date of notification or special order. The effect of this “Explanation” would be retrospective,
viz., from the effective date of the relevant notification or special order.

Effective date of the notification or special order:

The effective date of the notification or the special order would be date which is so mentioned
in the notification or special order. However, if no date is mentioned therein, it would be:

— Date of its issue for publication in the official gazette;

— Date on which it is made available on the official website of the Government
Department
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lllustrations for Absolute Exemptions:

1. The Central Government has exempted the tax payable under the CGST / UTGST /
IGST Acts by any taxable person on supply of “salt” with effect from 01.07.2017.

2. Transmission or distribution of electricity by an electricity transmission or distribution
utility.
lllustrations for Conditional Exemptions:

1. The Central Government has exempted the tax payable under the CGST/ UTGST/ IGST
Acts by any taxable person on supply of "Services by a hotel, inn, guest house, club or
campsite, by whatever name called, for residential or lodging purposes, having declared
tariff of a unit of accommodation less than ¥ 1000/- per day".

The analysis of above provision in a pictorial form is summarised as follows:

Power to grant exemptions: Sec. 11

| Central or State Government, based on the recommendation of the Council l/—-—-__\
|| . .su 32
| On taxable goods and/ or services of any specified description | | Considers it necessary l

For the purpose of clarifying the scope

Is satisfied that it is necessary,
or applicability of Aor B

in the public interest

S11 (1) C s

= 2
| By Notification - A I-— _.| By Special Order -8B
| Exempt Generally | | Exempt | Insert an explanation in A or B, as

the case may be, within 1 year (such
clarification to have retrospective

* Absolutely [not optional);

or Under exceptional effect)
. . circumstances, explicitly
* Subject to conditions specified in such Order

= Whale Tax; or
Whole Tax
= Parttax
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For the purpose Section 11, the effective date or date of issue of the Notification or
Order, is determined as under:

For A or B (as the case may be)
Whether the effective dateis mentionedin A/ B

Yes

No

Such date is the
effective date

L

Date of issue is the
effective date

Notification | Particulars Comments
No.
02/2017 - | Exempted supplies of around 149 | Parallel notification under IGST
Central  Tax | items of goods in terms of Section | also. Notification no. is also same
(Rate) dated 11(1) of the CGST Act, 2017. EX. | Amended vide Notification No.
28.06.2017 Electricity, Salt, fresh fruits, plastic | 28/2017, 36/2017 and 44/2017-
bangles, passenger baggage etc. Integrated Tax (Rate)
Amended vide Notification No.
28/2017, 35/2017 and 42/2017-
Central Tax (Rate)
Notification Goods specified in the List annexed | Parallel notification under IGST
No. 03/2017- | required in connection with various | also. Notification no. is also same.
Central  Tax | kinds of  petroleum  operations
(Rate) dated | undertaken are given concessional
28.06.2017 rate i.e. at the rate of 2.5% under
CGST i.e. 5% IGST.
Notification Exemption to supplies by CSD to Unit | Parallel notification under IGST
No. 07/2017- | Run Canteens and supplies by CSD / | also. Notification No. is also same.
Central ~ Tax | Unit Run Canteens to authorised
(Rate) dated | customers
28.06.2017
Notification Exemption granted from levy of CGST | Exemption in respect of all
No. 08/2017- | under RCM on supplies received from | supplies has been granted up to
Central  Tax | unregistered persons. (if value of | 31.03.2018 by Notification
(Rate) dated | supplies does not exceed T 5000 from | No.32/2017 dtd.13.10.2017
28.06.2017 any or all the suppliers in a day)

Scope of exemption enhanced to
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exclude all supplies without monetary
limit up-to 31.03.2018
Notification Exemption granted to supplies to a | This exemption notification is not
No. 09/2017- | TDS deductor by a unregistered | available under IGST (Rate).
Central ~ Tax | supplier
(Rate) dated
28.06.2017
Notification Exemption to Supplies of second hand | This exemption notification is not
No. 10/2017 - | goods received by registered person | available under IGST (Rate).
Central  Tax | dealing in buying & selling of
(Rate) dated | second hand goods from unregistered
28.06.2017 person provided the dealer pays
central tax on supply of such second-
hand goods as per CGST Rules
Notification Exemption to supply of 81 services | This Notification No. 9/2017- IGST
No. 12/2017- | under CGST Act. More or less, all the | (Rate) dated 28.06.2017. Under
Central ~ Tax | exemptions were available earlier also | IGST Exemption to supply 84
(Rate) dated | in service tax law services.
28.06.2017 Amended vide Notification No. | Amended vide Notification No.
21/2017, 25/2017, 32/2017 and | 21/2017, 25/2017, 33/2017 and
47/2017- Central Tax (Rate) 42/2017, 49/2017- Integrated Tax
(Rate)
Notification Exemption to supply of heavy water | Similar Exemption under IGST Act
No0.26/2017- and nuclear fuels falling in Chapter 28 | (Refer Notification No0.26/2017 -
Central  Tax | of the First Schedule to the Customs | Integrated Tax (Rate)
(Rate) Tariff Act, 1975 (51 of 1975) by the | dtd.21.09.2017
dtd.21.09.2017 | Department of Atomic Energy to the
Nuclear Power Corporation of India Ltd
Sec. 11 - lllustration |
Notification issued u/s 11(1): Conditional, partial exemption
o Intra state supplies of goods or services or both received by a registered person from

an unregistered person is exempted from payment of tax under reverse charge provided
the aggregate value of such supplies received by a registered person from all or any of
the suppliers does not exceed % 5000/- in a day.

Notification No. 08/2017-Central Tax (Rate) dated 28.06.2017
Sec. 11 - lllustration Il

Notification issued u/s 11(1): Absolute exemption
Exemption to following taxable services from tax leviable thereon:

o Services by way of renting of residential dwelling for use as residence.
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) Services by Reserve Bank of India.

. Services by a veterinary clinic in relation to health care of animals or birds.
Notification No. 12/2017 - Central Tax (Rate) dt.28.06.2017

11.3 Exemptions to Goods

Exemption has been given to Intra State Supplies of certain goods vide Notification No.
02/2017-Central Tax (Rate), db. 28-06-2017 as rectified vide Corrigendum dated July 12, 2017
and July 27, 2017 and Inter State Supplies of Goods vide 02/2017-Integrated Tax (Rate), dt.
28-06-2017 as rectified vide Corrigendum dated July 12, 2017 and July 27, 2017. Exemption
under UTGST Act to Intra State Supplies has been given vide Notification No. 02/2017-Union
Territory Tax (Rate), dt. 28-06-2017 as rectified vide Corrigendum dated July 12, 2017 and
July 27, 2017. Respective States have also issued their exemption Notifications to notify
exempted goods. The list of Exempted goods is appended as Annexure | to this Chapter:

The Central Government vide Notification No. 40/2017-Central Tax (Rate) dated 23rd
October, 2017 exempts the intra-State supply of taxable goods in excess of the amount
calculated @0.05 % by a registered supplier to a registered recipient w.e.f. 23rd October,
2017 for export is subject to fulfilment of the following conditions namely:

i. Supplier shall supply the goods to the Recipient on a tax invoice.

i. Recipient shall export the said goods within a period of 90 days from the date of issue
of a tax invoice by the Supplier.

ii.  Recipient shall indicate the GSTIN of the Supplier and the tax invoice number issued by
the Supplier in respect of the said goods in the shipping bill or bill of export.

iv.  Recipient shall be registered with an Export Promotion Council or a Commodity Board
recognized by the Department of Commerce.

V. Recipient shall place an order on Supplier for procuring goods at concessional rate and
a copy of the same shall also be provided to the jurisdictional tax officer of the Supplier.

vi.  Recipient shall move the said goods from place of Supplier —

a. directly to the Port, Inland Container Deport, Airport or Land Customs Station
from where the said goods are to be exported; or

b.  directly to a warehouse from where the said goods shall be move to the Port,
Inland Container Deport, Airport or Land Customs Station from where the said
goods are to be exported;

vii.  If the Recipient intends to aggregate supplies from multiple Suppliers and then export,
the goods from each Supplier shall move to a warehouse and after aggregation, the
Recipient shall move goods to the Port, Inland Container Deport, Airport or Land
Customs Station from where they shall be exported,;

viii.  In case of situation referred to in condition (vii), the Recipient shall endorse receipt of
goods on the tax invoice and also obtain acknowledgement of receipt of goods in the
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warehouse from the warehouse operator and the endorsed tax invoice and the
acknowledgment of the warehouse operator shall be provided to the Supplier as well as
to the jurisdictional tax officer of such supplier; and

iX.  When goods have been exported, the Recipient shall provide copy of shipping bill or bill
of export containing details of Goods and Services Tax Identification Number (GSTIN)
and tax invoice of the Supplier along with proof of export general manifest or export
report having been filed to the Supplier as well as jurisdictional tax officer of such
supplier.

11.4 Exemptions to Services

Exemption has been given to Intra State Supplies of certain Services vide Notification No.
12/2017-Central Tax (Rate), dt. 28-06-2017 and Inter State Supplies of Goods vide 09/2017-
Integrated Tax (Rate), dt. 28-06-2017. Exemption under UTGST Act to Intra State Supplies
has been given vide Notification No. 12/2017-Union Territory Tax (Rate), dt. 28-06-2017.
Respective States have also issued their exemption Notifications to notify exempted services.
The list of Exempted Services is appended as Annexure Il to this Chapter

11.5 Comparative review

The provisions relating to exemption are broadly similar to the exemption provisions under the
erstwhile tax regime. There are no significant differences.

11.6 FAQ

Q1.  When exemption from whole of tax leviable on goods and/or services has been granted
unconditionally, can taxable person pay tax?

Ans. No, the taxable person providing goods and/or services shall not pay the tax on such
goods and/or services in respect of those supplies which are notified for absolute
exemptions.

Q2. Under what circumstances can a special order be issued?

Ans. The Government may in public interest, issue a special order on recommendation of
GST council, to exempt from payment of tax, any goods and/or services on which tax is
leviable. The circumstances of exceptional nature would also have to be specified in the
special order.

11.7 MCQ

Q1.  Which of the following can be issued by Central Government/ State Government to
exempt goods and/or services on which tax is leviable in exceptional cases?

a) Exemption Notification

(
(
(c
(
(

b)  Special order
) Other notifications
d)  None of the above
)

Ans. (b) Special Order
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Chapter IV
Time and Value of Supply

12.
13.
14,
15.

Time of supply of goods
Time of supply of services
Change in rate of tax in respect of supply of goods or services

Value of taxable supply

Statutory Provision

12.

Time of supply of goods

The liability to pay tax on goods shall arise at the time of supply, as determined in
accordance with the provisions of this section.

The time of supply of goods shall be the earlier of the following dates, namely: —

(a) the date of issue of invoice by the supplier or the last date on which he is
required, under sub-section (7) of section 31, to issue the invoice with respect to
the supply; or

(b)  the date on which the supplier receives the payment with respect to the supply:

Provided that where the supplier of taxable goods receives an amount up to one
thousand rupees in excess of the amount indicated in the tax invoice, the time of supply
to the extent of such excess amount shall, at the option of the said supplier, be the date
of issue of invoice in respect of such excess amount.

Explanation 1.—For the purposes of clauses (a) and (b), “supply” shall be deemed to
have been made to the extent it is covered by the invoice or, as the case may be, the
payment.

Explanation 2.—For the purposes of clause (b), “the date on which the supplier
receives the payment” shall be the date on which the payment is entered in his books of
account or the date on which the payment is credited to his bank account, whichever is
earlier.

In case of supplies in respect of which tax is paid or liable to be paid on reverse charge
basis, the time of supply shall be the earliest of the following dates, namely: —

(@) the date of the receipt of goods; or

(b)  the date of payment as entered in the books of account of the recipient or the
date on which the payment is debited in his bank account, whichever is earlier; or
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(c)  the date immediately following thirty days from the date of issue of invoice or any
other document, by whatever name called, in lieu thereof by the supplier:

Provided that where it is not possible to determine the time of supply under clause (a)
or clause (b) or clause (c), the time of supply shall be the date of entry in the books of
account of the recipient of supply.

(4) In case of supply of vouchers by a supplier, the time of supply shall be—
(a) the date of issue of voucher, if the supply is identifiable at that point; or
(b)  the date of redemption of voucher, in all other cases.

(5)  Where it is not possible to determine the time of supply under the provisions of sub-
section (2) or sub-section (3) or sub-section (4), the time of supply shall—

(@) in a case where a periodical return has to be filed, be the date on which such
return is to be filed; or

(b) in any other case, be the date on which the tax is paid.

(6)  The time of supply to the extent it relates to an addition in the value of supply by way of
interest, late fee or penalty for delayed payment of any consideration shall be the date
on which the supplier receives such addition in value.

12.1 Analysis

(@) Introduction

Supply has been understood to hold the key to the incidence of GST, but it is the ‘time of
supply’ that dictates the occasion when this incidence will come to rest. Taxable supply has
been defined to mean a supply of goods and/or services which is chargeable to tax under this
Act. It is interesting to note the use of the expression ‘chargeable to tax’ as opposed to
‘leviable to tax’. It has been held that ‘chargeable to tax’ encompasses not only the incidence
of tax but also its assessment.

The opening words in section 12(1) are very interesting and forceful as it is here that the
liability to pay GST arises. The subject matter of levy — goods or services — becomes
encumbered with the tax upon occurrence of the taxable event — supply. But the tax levied in
terms of section 9, comes to reside only at the time determined by section 12 and 13.
Accordingly, these sections play a stellar role in the imposition of GST.

The provisions state that the time of supply “shall be” and as such is a “must” to be examined
closely. It signifies that “time of supply” is not a fact to be inquired by the taxable person but
one that is to be admitted as the time of supply appointed by the will of legislature as declared
in the section. In order to not allow any opportunity for a suggestion by the taxable person or
even the tax administration as to any alternative to what could be the time of supply, the
legislature retains for itself the exclusive authority to appoint the time of supply by employing
the words “shall be”. Therefore, the time of supply is what is stated in the law to be the time of
supply and nothing else.
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Invoice is commonly understood as ‘proof of sale’ but this common understanding is far from
the truth. Invoice is a document recording the terms of an arrangement already entered - the
underlying arrangement. Lease agreement, as an analogy, is a document in present
evidencing the agreement reached between two parties is for the lease of property for certain
duration in exchange for a certain consideration. A lease arrangement verbally entered into
previously when documented by an indenture or deed does not bring into existence the lease
when the document is prepared. In fact, the document merely is a record of an arrangement of
lease entered previously, albeit verbally. Verbal arrangements are no less agreements in the
eyes of law. Similarly, an invoice does not bring into existence a sale agreement but merely
records the terms of whatever arrangement that may have been entered into by the parties,
involving the subject matter. Tax laws require the preparation of an invoice not as if the
absence of an invoice defeats the levy but prescribes an unambiguous occasion when the tax
may become recoverable with a proper record of the terms of the underlying arrangement.
Therefore, an invoice can evidence not only a sale but every other form of supply such as
transfer, barter, exchange, license, rental, lease or disposal. If issuance of an invoice is
uncommon for barter or a rental arrangement, then it is to do with our own unfamiliarity and
nothing to do with its impermissibility.

(b)  Time of Supply - Forward Charge

Time of supply is prescribed (legislative will) to be the earlier of (a) date of issue of invoice
and (b) date of receipt of payment. Date of issue of invoice requires us to examine section 31
which deals with the requirement to issue a “tax invoice”. Here two kinds of situations are
contemplated, namely:

()  Acase where the supply involves movement of goods
(i)  Any other case

Before proceeding, it is necessary to admit the concept of ‘person and taxable person’. Person
is defined in the most familiar manner in section 2(84) but taxable person is explained in detail
in section 25 (please refer to the relevant Chapter for a detailed discussion). A proper reading
of section 25 helps us understand — a State is the smallest registrable unit in GST — except
where multiple business verticals are registered separately under section 25. A taxable person
is, therefore, the presence of the person in a State where taxable supplies are made from in
the name of such person. When a person becomes liable to be registered in a State at any
place from where taxable supplies are made therein, every place in that State such person
shall be a taxable person.

Now, we may return to our discussion regarding the two kinds of cases that are discussed on
time of supply. It is noticeable that section 31 uses two expressions — ‘removal of goods’ and
‘movement of goods’ — which are not merely expressions of distinction without a difference.
There is deliberate purpose for legislating in this manner. ‘Removal of goods’ is defined in
section 2(96) and identifies the steps that may follow once the decision to supply is made. But,
‘movement of goods’ is not defined and is, therefore, an attribute of the goods at the time of
supply. For example, machine tools on display at an exhibition in Mumbai agreed to be
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purchased by executives of an engineering company from Indore attending the exhibition, is a
case of ‘supply involving movement' even though the transportation is undertaken by
representatives of the purchaser on their own. In the same example if the executives from
Indore were to place an order at the same exhibition with instructions for delivery to be
ensured by the exhibitor (supplier) assured within six weeks, this would also be a case of
‘supply involving movement’ and the transportation being organised by the supplier through an
independent transport agency from the factory or exhibitor site to the customer location.

It is for this reason that the language employed of seemingly similar or synonymous
expressions — ‘removal of goods’ and ‘movement of goods’ — but demands to be supplied their
separate and individual meanings and not be misled by their apparent similarity. To reiterate,
‘removal of goods’ is a question of fact to be examined from the steps that would ensue once
the supply is decided whereas ‘involves movement’ is a question of the state-of-affairs of the
goods being supplied.

Therefore, it is important even before the arrival of time of supply, that the goods to be
supplied be classified into one of these two cases, that is, whether it is a case of supply that
involves movement or one that does not involve movement of the goods. Only when this
classification of the goods has been clearly made does section 31 comes into operation.
Where the supply involves movement of goods then an invoice must be issued at the exact
time when the goods are about to be removed. And where the supply does not involve
movement of goods then an invoice must be issued at whatever is the time when the goods
are delivered or made available to the recipient. It is in this case — where supply does not
involve movement — that the complexity remains even after making a proper classification.
That is, determining the time when the goods are delivered or made available to the recipient.
Delivery — the mode and the time - is the unilateral choice of the recipient and the supplier
has no authority to decide ‘how’ and ‘when’ he will deliver the goods to the recipient. It only
becomes easy in a contract for supply if it clearly records this ‘choice’ of the recipient
regarding the mode and time of delivery. The supplier is always duty-bound to deliver in
exactly the same way — manner and timing — which the recipient dictates. In fact, the supplier
continues to be obligated until delivery is completed in the way it is stated by the recipient. In
other words, delivery is not complete if there is any deviation in either the manner or the timing
compared to that dictated by the recipient. When the delivery is to the satisfaction of the
recipient, then the supplier is released from his obligation. Therefore, in all those cases (where
supply does not involve movement) the additional question of fact to be determined is the
mode and time of delivery dictated by the recipient and whether the same has been complied
with, to the satisfaction of the recipient. It is now that section 31 comes into operation.

Unlike the case of VAT law where an invoice is required to be issued when ‘transfer of
property’ takes place and invoice does not have to be kept pending until they are physically
removed, GST requires issuance of an invoice at the time of their ‘removal’ or ‘delivery’, as the
case may be, notwithstanding any delay in transfer of property. As explained earlier, an
invoice does not by itself prove anything except that it is a record of the terms of
understanding of the underlying transaction. Accordingly, referring back to our brief mention
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about ‘person and taxable person’, the tests requiring examination under section 31 must be
administered not only in a transaction between two persons but even on all the transactions
between two taxable persons even if they belong to the same person.

It is only upon undertaking a detailed enquiry into the questions of fact determined under
section 31 in the respective cases, will we be able to determine one of the two elements
prescribed to be the ‘time of supply’ under section 12. Time of supply therefore is earlier of
date of invoice as per section 31 or date of receipt of payment with respect to the supply.

Exceptions:

(i)  When an amount is received in excess of tax invoice up to ¥ 1,000/, the time of supply
in respect of such excess at the option of the supplier shall be the date of such invoice.

(i)  Supply shall be deemed to have been made to the extent the value of supply indicated
in the invoice or the value of payment received by the supplier.

(iii)  Date of receipt of payment shall be the date on which the payment is accounted in the
books of the supplier or the date reflected in the bank account of the supplier,
whichever is earlier.

(iv)  The registered person who did not opt for the composition levy under section 10 shall
pay the central tax on the outward supply of goods at the time of supply as specified in
section 12(2)(a) i.e. the date of issue of invoice by the supplier or the last date on which
he is required, under section 31(1), to issue the invoice with respect to the supply.
Therefore, no GST is payable on advances received against supply of goods. (NN-
66/2017-Central Tax dated 15-Nov-17)). Earlier by Notification N0.40/2017- Central Tax
dtd.13-Oct-17, the benefit was granted to only small assesses whose turnover in the
preceding financial year or in the year in which he obtained registration does not
exceed or is not likely to exceed 3150 Lakhs. However subsequently the scope was
enhanced to include all registered persons making supply of goods except the persons
who have opted for composition under section 10.

(¢) Time of Supply — Reverse Charge.

Where tax is payable on reverse charge basis, the time of supply is appointed to be the
earliest of (a) date of receipt of goods, (b) date of payment or (c) 30 days from the date of
issue of invoice by the supplier. If for any reason, one of these three dates cannot be
determined then the time of supply will be the date of recording the supply in the books of the
recipient.

Keeping in mind the definition of reverse charge in section 2(98), the above provision does not
apply to payment of tax by an electronic commerce operator but only to those cases of supply
which fall under sub-section 5 of section 9 of the Act.

Exception:

Date of receipt of payment shall be the date on which the payment is accounted in the books
of the supplier or the date reflected in the bank account of the supplier, whichever is earlier.
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(d)  Time of Supply — Vouchers

The Act introduces time of supply in respect of ‘vouchers’ as a separate category such that the
provisions relating to time of supply of goods is made inapplicable when the supply is of such
vouchers. Referring to Chapter Ill where in the context of supply, definition of goods has been
discussed at length, we find specific inclusion of ‘actionable claims’.

In relation to actionable claims, Courts have held as follows:
(i)  Actionable claims come within the definition of goods as generally understood.
(i) VAT laws have deliberately excluded actionable claims from the definition of goods.

(iii)  Actionable claims represent debt and accordingly carry a demand that can lawfully be
made by one person against another.

(iv)  Actionable claims represent property in non-physical (incorporeal) form.

But in GST, unlike VAT laws, we find that by including actionable claims within the definition of
goods, they are made liable to tax. In relation to actionable claims under GST, please note the
following key aspects:

()  Actionable claims are included specifically in the definition of goods, but this inclusion is
by creating an exception from an exclusion. In other words, while excluding money and
securities from the definition of goods, actionable claims have been singled out. This
means such forms of actionable claims that represent property in the form of money or
securities are also excluded from the definition of goods. Therefore, from a large
population of actionable claims, tax is applicable only on the subset of actionable claims
which do not represent property in the form of money or securities and all other forms of
actionable claims representing any other property is includable in the definition of
goods. A receipt for having made payment is not actionable claim because that receipt
represents money and not the result of a transaction resulting in debt or demand.
Similarly, promissory notes, IOU slips and all other derivatives of such instruments are
also not actionable claims for the purposes of GST because of the exclusion of money
from the definition.

(i)  Actionable claims which are included within the definition of goods do not become
includable in the definition of services due to the accommodative and expansive
language used to define services. For this reason, the property that actionable claims
represent even if they are in non-physical form will continue to remain goods and not
become services. Actionable claims so understood may or may not be itself in any
physical form. In other words, actionable claim is not the piece of paper carrying the
detailed description of the actionable claim in question but the real property, though in
non-physical form, that is referred to in that piece of paper. In this digital age, piece of
paper carrying the description of the actionable claim can even be present in electronic
form and still retain the chart of actionable claim within the definition of goods. So,
actionable claims can be in physical or electronic form as long as they represent real
property.
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About ‘actionable claims’ discussion in Chapter Ill would have highlighted that the incidence is
limited to ‘lottery, betting and gambling’. Further, it is important to note that vouchers are not
always referring only to actionable claims. Vouchers being treated as a separate category for
the purposes of determining time of supply will need to be first identified in relation to supply
before applying the relevant provision regarding its time of supply. Vouchers are defined in the
Act as “an instrument where there is an obligation to accept it as consideration or part
consideration for a supply of goods or services or both and where the goods or services or
both to be supplied or the identities of their potential suppliers are either indicated on the
instrument itself or in related documentation, including the terms and conditions of use of such
instrument” and examples of voucher are coupon, token, ticket, license, permit, pass.

Now, the time of supply in the case of vouchers is stated to be:
(i)  the date of issue of voucher if the supply is identifiable at that point; or
(i) inall other instances, the date of redemption of the voucher.

Please refer to the section 13 regarding time of supply of services for detailed discussion on
the overall aspect of vouchers.

but here, only the key aspects of the definition are discussed which may be referred back
while examining the scope of section 13(4).

Money 2(75) may be represented as follows:

Object Purpose

Indian legal tender * Foreign currency ** Used as consideration to:

Cheque, promissory note, bill of exchange, letter | > settle an obligation or
of credit, draft, pay order, traveller cheque, money
order, postal or electronic remittance or any other
instrument recognized by RBI #

» exchange with Indian legal tender of
different denomination (not held for
numismatic value)

* currency recognized by law — RBI Act, 1934 and includes currency notes and coins. Legal
tender issued records liability of the Central Government and a guarantee to its holder to
secure value-in-exchange

** legal tender of other countries recognized by India. Does not include securities
denominated in foreign currency

# stored value instrument known as Pre-Paid Instrument (PPI) issued by a licensee under
Payment and Settlement Systems Act, 2007

Money is therefore that which is ‘used as’ consideration between parties to a transaction.
Money does not represent a liability of the parties to the transaction. Money represents liability
of the Central Government. A person who has money has an asset which represents a certain
amount of value. There is requirement to specially prescribe ‘terms of use’ of money. It is
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known and is declared by the law that recognizes money to be legal tender. Money includes
all ‘stored value’ instruments approved by RBI or PPIs. Value is stored in PPIs by transfer of
Indian legal tender in cash or from bank account and any balance of stored value in PPIs can
be withdrawn in ATM or retransferred back into bank account. PPIs are of three types -
closed, semi-closed and open PPls. There are two other kinds of hybrids where existing
banking license-holders along with a technology partner can issue PPI-like stored-value
products which operate as a specie of savings bank account of the PPI-holder or beneficiary.
PPls can be physical bearer instruments as paper certificate or plastic card. PPIs can also be
non-physical in the form of a digital wallet. Both represent stored value which is linked to a
bank account of the beneficiary. PPIs are not to be misunderstood with Payments Bank. PPlIs
have more restrictions than a Payments Bank which is a scaled-down version of a regular
savings bank account.

Voucher 2(119) may be represented as follows:

Object
Instrument with obligation Created by contract between private Parties
Value represented As per terms of use
Stored value Nil; only value of obligation admitted

Obligor (person liable to discharge admitted | Issuer or other name obligor
obligation)

Parties involved 3 or more parties — supplier, receiver and
obligor

Voucher is therefore ‘instrument with obligation’ that is accepted as consideration. Voucher
does not contain any ‘stored value’ but ‘value-to-use’. This ‘value-to-use’ is credited into a
voucher by a contractual arrangement between the issuer-redeemer of the voucher. A
customer who redeems the voucher is not a party to the arrangement for creation of the
voucher. A voucher that is created changes hands through steps with a sliding-scale of
discounts until it is redeemed at the face value. This ‘value-to-use’ at the time of its creating
necessarily involves flow of payment from the issuer to the redeemer as such voucher
represent cash/cash equivalent received in advance entailing an obligation. But this value-to-
use, cannot be converted to cash but only expended or redeemed as per terms of use of
voucher. There is no regulation governing issue, transfer and redemption of vouchers except
terms of a lawful contract. Vouchers are not PPIs and hence not governed by Payments and
Settlement Systems Act, 2007. It is not uncommon for the available balance of ‘value-to-use’
to be credited into the digital wallet of a PPIs issued by the same issuer. But the difference is
that the part of the wallet balance representing stored value can be withdrawn but not the part
of the wallet balance representing value-to-use or voucher. Gift voucher issued by a merchant
that is a bearer certificate with a unique identification number or code is not a voucher that
agrees with this definition because this gift voucher is a close-ended PPI.
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Another similar product is ‘loyalty points’ which also contains ‘value-to-use’ but the difference
is that in loyalty points, issuer-redeemer is the same person. Loyalty points issued represents
liability of the issuer towards the beneficiary without any underlying flow of payment and is
best described as ‘future discount’. That is, these points accrue in one transaction and based
on some conversion ratio, that can be redeemed as a discount in a subsequent transaction.
As the loyalty points are non-transferable where the issuer-redeemer is the same person, it is
not an instrument with obligation. Discount allowed in the subsequent transaction is towards
cancellation of points accrued from the earlier transaction. Similar to vouchers, loyalty points
also do not have any regulation governing its allotment and redemption except the terms of a
lawful contract. Nowadays, it is seen that the liability that accumulated loyalty points
represents are being converted into voucher by transfer of liability by issuer to an intermediary
at a discounted value. From here onwards, due to intermediary’s involvement, an instrument
comes into existence with an obligation which is voucher,

Yet another product coupon or token in the form of a ‘code’, where a customer becomes
entitled to discount at the very first purchase also by citing this ‘code’. It is interesting to note
that entitlement to this cold though not flowing from a transaction in the past, it is an
entitlement by accepting to enter into a transaction in the future. This acceptance is recorded
by registering on a website, downloading an app or any other positive act on the part of the
customer. Such codes also do not satisfy the requirements of a voucher for the same reasons
as applicable to loyalty points.

Among all these lies another transaction that may appear to overlap with definition of voucher,
due to the words of common understanding being used interchangeably with words having
specific statutory meaning and that is ‘Pass’. Pass is one which could be an entry pass or
customer’s pass or a free ticket. For example, a ticket to a cricket match is available for
31,000/ but a company buys these tickets are distributes it to key customers as ‘free pass’. It
allows the customer to enjoy the cricket match without paying anything for the same. But the
company has already paid the ticket price to the organizers of the cricket match. Another
example could be free pass to view screening of a film and so on. There is a normal taxable
supply between the supplier of goods or services and the person who pays and buys the
‘pass’. There is another supply to be examined, between the person who pays and the person
who actually enjoys the goods or services. Whatever may the conclusions reached regarding
the two transaction here, there is no voucher the comes into existence even if such entry
tickets are even designated as ‘free pass — not for sale’ and so on. However, if such ‘passes’
are printed and distributed out of the ordinary course of ticket sales without reference to a
specific event but permitting access to a basket of events and valid for a duration of time, then
it partakes the character of voucher - instrument with obligation. When the ‘Pass’ loses its
character as an ‘advance paid’ for a supply in future — whether to the Payer or any other
bearer — and becomes an ‘instrument with obligation’, then the ‘Pass’ becomes a voucher.
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Criteria

Money

Voucher

Loyalty Points

Instrument type

Indian legal tender,

foreign currency or

stored value PPI of
cash paid

Physical card / non-

physical account of
cash received

Points-statement of
accrued discount
from past
transactions

deposited

Beneficiary *

party Issuer *

Beneficiary Bearer of cash or Bearer or account- Account-holder
account-holder of holder
PPI
Represents cash Yes, paid by Yes, paid by third | No, notional credit of

loyalty points

Paid value = Face
value on redemption

Yes, no discount
and no premium

No, discounted
value is paid by
redemption of face

NA

value
Paid value Yes, stored-value No, only value-to- NA, discount-to-
refundable use claim
Transferrable No Yes Yes **
Issuer is redeemer Yes No Yes
Redemption by Bearer Bearer Account-holder
Unredeemed value Continues Loss to issuer Lapse
Governing law PSS Act Contract Act Contract Act

* includes nominee of bearer-instruments
** becomes voucher on transfer of accumulated points before redemption

lllustrations:

lllustration

Voucher or Not

Nature of Instrument

Shopping gift card purchased for

Not voucher

¥5,000/-

It's money, by way of ‘stored
value’ even if not encashable

on next purchase

Coupons or token given to customer
by pizza outlet on making purchase of
%1,000/- which allows 10% discount

Not voucher

It is future discount by way of
‘value-to-use’ not encashable

Money deposited into digital wallet

Not voucher

It's money, by way of ‘stored
value’ though encashable

Points credited into digital wallet

Not voucher

It is future discount by way of
‘value-to-use’ not encashable

Transfer of liability towards

Voucher

Now it’s become an
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accumulated loyalty points credited ‘instrument with obligation’

to customers

Pre-paid instruments: Not voucher I's money received in

> Telephone calling card / advance to be settled by
recharge card making supplies in future

» Multi-currency traveller’s card
» DTH recharge card

Non-instrument based advances: Not voucher I's money received in
» Receipt issued to customer for advance to be settled by
acknowledging advance making supplies in future
payment received towards PO

issued

> Advance booking of film ticket

» Train ticket purchased in
advance

» Contribution of instalments into
‘gold savings scheme’

» Time-share in resort

The reason why it is important to differentiate whether it is a voucher or not, is that if the
instrument is money that tax is payable on the actual ‘paid-in value’ and not the ‘value-to-use’
(or redeemable face value). For example, customer pays advance of ¥1,00,000 to distributor
and the distributor transfers ¥80,000 to manufacture. GST payable by the distributor will be on
31,00,000 and the GST payable by the manufacturer it be on ¥80,000. Ignoring the fact that
credit is not allowable, this would be the treatment in respect of any instrument that fits the
definition of money. However, if a voucher was supplied by the manufacturer to the distributor
of face value (or value-to-use) ¥1,00,000 but paid-in value 380,000, GST would be payable by
the manufacturer on ¥1,00,000 and not ¥80,000. Further, anomalies arise on account of
distributors liability to pay GST on ¥1,00,000 but with serious concerns on availability of credit
of tax charged by manufacturer. Without satisfying conditions under section 16(2) read with
rule 28, credit would not be available and tax would be collected on face value or value-to-use
and not the actual paid-in value. Payment of tax in the case of vouchers on face value or
value-to-use is found in rule 32(6).

It is important to understand that a similar provision as specified in relation to time of supply of
goods also exists in time of supply of services. It is reasonable to, therefore, infer that the
Government in its wisdom, in all probability, will treat ‘vouchers relating to goods’ and
‘vouchers relating to services’ as distinct and separate class of transactions. What does one
understand by ‘vouchers relatable to goods’ and ‘vouchers relatable to services? A layman
would comprehend that vouchers relatable to goods would be those class of transactions
which can be exchanged for goods whereas vouchers relating to services being distinct and
separate can be exchanged only for services. There can be a third class of transactions
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relating to vouchers, namely, a gift voucher issued by a bank which can be exchanged only for
cash. But a plain reading of definition of goods and services indicates that they both exclude
money. Therefore, such vouchers relatable to cash / money can be safely assumed to be
outside the ambit of GST laws.

It is possible for one to construe that a voucher relating to goods can be embedded for the
provision of services also. Such class of transactions must be read with Schedule Il to
understand whether they are to be treated as goods or as services and thereafter apply the
principles laid down to the transaction as if they were goods or services. And in such
situations, await until time of redemption to determine the rate of tax and class of supply.

Interesting situations arise in respect of such transactions. For instance, the points
accumulated in a credit card could be used to exchange for goods or issue of an air ticket.
Difficulty arises in taxing such transactions in the hands of the person issuing such points.
However, the taxability or otherwise of such accumulated points would need detailed
deliberations based on facts and surrounding circumstances of each case.

(e)  Time of Supply — Residuary

Where none of the above provisions are able to satisfactorily answer the time of supply, it is to
be determined based on the residuary provision which states that the time of supply is:

() where a periodical return has to be filed, the due date prescribed for such return; or
(i) inany other case, the date of payment of the tax.

Time of supply under this residuary provision is applicable only when the other provisions are
found to be inapplicable and not merely when there is some difficulty in determining the facts
that are sought for by the relevant provision.

(f)  Time of Supply — Special Charges

Special charges imposed for delay in payment of consideration will enjoy the facility of time of
supply being date of receipt of the charges imposed, that is, cash-basis of payment of GST.
The various issues involved in these special charges are discussed in detail under time of
supply of services which may kindly be referred.

Some illustrations for better understanding of the provisions of time of supply of goods

Concept Invoice Invoice Payment | Creditin | Time of
illustrations date due date entry in bank supply
Section 12(2) supplier's | account
books
1 | Invoice raised 10-Oct-17 | 20-Oct-17 | 26-Oct-17 | 30-Oct-17 | 10-Oct-17
before removal
2 | Advance received 30-Oct-17 | 20-Oct-17 | 10-Oct-17 | 30-Oct-17 | 10-Oct-17
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Supply involves Invoice/ Removal | Delivery | Receipt of | Time of
movement of documen | of goods of payment supply
goods t date goods
Section 12(2) riw
Section 31(1)(a)

3 | Delayed issue of 26-Oct-17 | 20-Oct-17 | 26-Oct- | 26-Oct-17 | 20-Oct-17
invoice 17

4 | Inter-State stock 10-Oct-17 | 20-Oct-17 | 26-Oct- | 10-Nov-17 | 10-Oct-17
transfer 17

5 | Advance received, 30-Oct-17 | 10-Nov-17 | 14-Nov- | 30-Oct-17 | 30-Oct-17
invoice for full 17 20-Nov-17 | 30-Oct-17
amount issued on
same day (40%
advance, 60% post
supply payment)
Supply otherwise | Invoice Receipt Delivery Receipt Time of
than by involving date of invoice | of goods of supply
movement of by payment
goods recipient
Section 12(2) riw
Section 31(1)(b)

6 | Delayed issue of 30-Oct-17 | 05-Nov-17 | 26-Oct-17 | 10-Nov-17 | 26-Oct-17
invoice

7 | Invoice issued 20-Oct-17 | 10-Nov-17 | 26-Oct-17 | 10-Nov-17 | 20-Oct-17
prior to delivery
Continuous Invoice Removal Due date | Receipt of | Time of
supply of date of goods of payment supply
goods payment
Section 12(2) as per
rlw Section agreement
31(4)

8 | Contract 01-Nov-17 | 15-Oct-17 | 05-Nov-17 | 01-Nov-17 | 01-Nov-17
provides for 25-Oct-17

g | Successive 11-Dec-17 | 08-Nov-17 | 05-Dec-17 | 11-Dec-17 | 05-Dec-17
statements of
account/ 30-Nov-17

10 | successive 08-Jan-18 | 14-Dec-17 | 05-Jan-18 | 01-Jan-18 | 01-Jan-18
payments 23-Dec-17
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Reverse charge Date of | Removal | Receipt | Payment | Time of
Section 12(3) invoice | of goods | of goods by supply

issued by recipient
supplier
11 | General 31-Oct-17 | 31-Oct-17 | 20-Nov-17 | 30-Nov-17 | 20-Nov-17
12 | Advance paid 31-Oct-17 | 31-Oct-17 | 20-Nov-17 | 05-Nov-17 | 05-Nov-17
13 | No payment made | 31-Oct-17 | 30-Dec-17 | 05-Jan-18 30-Nov-17
for the supply
Sale on approval Removal | Issue of | Accepted | Receipt Time of
basis of goods | invoice by of supply
Section 12(2) riw recipient | payment
Section 31(7)
14 | Acceptance 01-Nov-17 | 25-Nov-17 | 15-Nov-17 | 25-Nov-17 | 15-Nov-17
communicated
within 6 months of
removal
15 | Amount paid to 01-Nov-17 | 25-Nov-17 | 15-Nov-17 | 12-Nov-17 | 12-Nov-17
supplier before
informing
acceptance
16 | Acceptance not 01-Oct-17 | 15-May- 15-May- 02-May- | 01-Apr-18
communicated 18 18 18
within 6 months of
removal

Statutory Provision

Time of supply of services

The liability to pay tax on services shall arise at the time of supply, as determined in
accordance with the provisions of this section.

The time of supply of services shall be the earliest of the following dates, namely:—

(@) the date of issue of invoice by the supplier, if the invoice is issued within the
period prescribed under sub-section (2) of section 31 or the date of receipt of
payment, whichever is earlier; or

(b) the date of provision of service, if the invoice is not issued within the period
prescribed under sub-section (2) of section 31 or the date of receipt of payment,
whichever is earlier; or
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(c) the date on which the recipient shows the receipt of services in his books of
account, in a case where the provisions of clause (a) or clause (b) do not apply:

Provided that where the supplier of taxable service receives an amount up to one
thousand rupees in excess of the amount indicated in the tax invoice, the time of supply
to the extent of such excess amount shall, at the option of the said supplier, be the date
of issue of invoice relating to such excess amount.

Explanation. —For the purposes of clauses (a) and (b)—

(i) the supply shall be deemed to have been made to the extent it is covered by the
invoice or, as the case may be, the payment;

(i)  “the date of receipt of payment” shall be the date on which the payment is
entered in the books of account of the supplier or the date on which the payment
is credited to his bank account, whichever is earlier.

In case of supplies in respect of which tax is paid or liable to be paid on reverse charge
basis, the time of supply shall be the earlier of the following dates, namely:—

(@) the date of payment as entered in the books of account of the recipient or the
date on which the payment is debited in his bank account, whichever is earlier; or

(b)  the date immediately following sixty days from the date of issue of invoice or any
other document, by whatever name called, in lieu thereof by the supplier:

Provided that where it is not possible to determine the time of supply under clause
(a) or clause (b), the time of supply shall be the date of entry in the books of account of
the recipient of supply:

Provided further that in case of supply by associated enterprises, where the supplier of
service is located outside India, the time of supply shall be the date of entry in the
books of account of the recipient of supply or the date of payment, whichever is earlier.

In case of supply of vouchers by a supplier, the time of supply shall be—
(@) the date of issue of voucher, if the supply is identifiable at that point; or
(b)  the date of redemption of voucher, in all other cases.

Where it is not possible to determine the time of supply under the provisions of sub-
section (2) or sub-section (3) or sub-section (4), the time of supply shall—

(@) in a case where a periodical return has to be filed, be the date on which such
return is to be filed; or

(b) in any other case, be the date on which the tax is paid.

The time of supply to the extent it relates to an addition in the value of supply by way of
interest, late fee or penalty for delayed payment of any consideration shall be the date
on which the supplier receives such addition in value.
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13.1 Analysis
(a) Time of Supply - Forward Charge

Similar to goods, time of supply of services is prescribed to be the earlier of date of issue of
invoice and date of receipt of payment. Date of issue of invoice requires us to examine section
31 which deals with the requirement to issue a “tax invoice”. In relation to services, section 31
requires that a tax invoice be issued whether before or after provision of service. Further,
there is a time limit beyond which tax invoice to be issued in arrears cannot be delayed after
completion of the provision of service.

Please recollect the discussion in Chapter Il where it has been explained that in accordance
with Schedule Il, supplies involving goods may be treated as supply of services. In all such
cases, as in the case of services ordinarily understood, this provision alone applies for
determination of time of supply. One may also refer to Chapter VII regarding issuance of tax
invoice in all other circumstances and determine from there the fact of issuance of tax invoice.

Therefore, where the tax invoice has been issued accordingly, the time of supply can be
determined to be earlier of date of issuance of such tax invoice or date of receipt of payment.

Exceptions:

() When an amount in excess of tax invoice is received up to ¥ 1,000/-, the time of supply
in respect of such excess at the option of the supplier shall be the date of such invoice.

(i) Supply shall be deemed to have been made to the extent the value of supply indicated
in the invoice or the value of payment received by the supplier.

(i)  Date of receipt of payment shall be the date on which the payment is accounted in the
books of the supplier or the date reflected in the bank account of the supplier,
whichever is earlier.

(b)  Time of Supply — Reverse Charge

Where tax is payable on reverse charge basis, the time of supply is appointed to be the earlier
of date of payment or 60 days from the date of issue of invoice by the supplier. If for any
reason, one or all of these two dates cannot be determined then the time of supply will be the
date of recording the supply in the books of the recipient.

In case of transactions between ‘associated enterprises’ where the supplier of service is
located outside India, the date of recording the supply in the books of the recipient or the date
of payment whichever is earlier, will be the time of supply.

Again, please note that in view of the definition of reverse charge in section 2(98), the above
provision does not apply to payment of tax by an electronic commerce operator but only to
those cases of supply which fall under sub-section 5 of section 9 of the Act.

Exceptions:

Date of receipt of payment shall be the date on which the payment is accounted in the books
of the supplier or the date reflected in the bank account of the supplier, whichever is earlier.
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(¢)  Time of Supply — Vouchers

Please refer to discussion regarding time of supply of goods for some background discussion
about actionable claims. For purposes of this discussion on time of supply of services, please
note the following comments:

()  the discussion on actionable claims being includible as vouchers is relevant vis-a-vis
services for the only reason that certain transactions involving goods are deliberately
treated as supply of services by Schedule Il and to this extent actionable claims which
are a sub-set of goods need to be referred in this Chapter;

(i) vouchers are not entirely comprised only of actionable claims and services can also be
included but the exact scope of vouchers is eagerly awaited when the rules will be
published.

Now, the time of supply in the case of vouchers is stated to be:
(i)  the date of issue of voucher if the supply is identifiable at that point; or
(i) inall other instances, the date of redemption of the voucher.

From the above provision, it can be seen that at the time of issue of voucher, it is possible that
the supply is not identifiable. So, the following key statements can be considered in this
regard:

i) Vouchers may be issued with specific or non-specific end-use;
i) Vouchers are issued on payment of money;

i)  Vouchers themselves are not legal tender;

v)  Vouchers are accepted as substitute for payment for a supply due to their carried value;

(

(

(

(iv)  Vouchers represent some carried value in money terms;

(

(vi)  Vouchers are not merely receipts for pre-payment received;
(

vii)  Vouchers must be non-cancellable such that they cannot be reconverted back into
money;

(vii) Vouchers may be in physical or digital form but comprise the above characteristics.

When vouchers are issued for specific end-use, then they are taxable as supply provided they
otherwise satisfy the requirements of section 7 of the Act. Since, a specific provision exists in
respect of time of supply of vouchers, they are not goods or services in themselves, but are
singled out for the limited purposes of prescribing the time of their supply. And the rate of tax
will be that applicable to goods or services they are issued in respect of or that applicable at
the time of redemption. Vouchers are not merely receipts for pre-payment received because
prescribing a specific time of supply would be redundant when time of supply already
considers advance payments.

Please also note that the Government has issued the Payment and Settlement Systems Act,
2007 (‘PSS Act’) and accordingly, not everyone is permitted to issue instruments that may be
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used as a Payment System. RBI is expected to make major changes to the circulars issued in
terms of the PSS Act by June 2017 but the framework or principles borrowed from the current
circulars for the purposes of GST is expected to remain unaltered although changes may
come in areas of governance, ease of doing business and inclusive growth in e-payment
offerings through these Pre-Paid Instruments or PPIs. (refer RBI Circular No.RBI/DPSS/2017-
18/58 dated 11 Oct, 2017)

Prepaid Payment Instruments (PSS Act, 2007) Co-branded hybrid PPIs (7.4)

Description

Open Semi-clo Limited Open
Parties involved

Issuer Merchant NBFC/Company Bank NBFC/Company Bank
Brand Issuer Issuer Issuer Co-branded Co-branded
Holder of PPI Consumer Consumer Consumer Consumer Consumer
PPl usage Issuer outlet only  Pre-defined outlets Any or ATM Any (or ATM) Any (or ATM)
Description of PPI

Card type Physcial only e-Card only Any e-Card only Any
Payment type (2.1) Acceptance Settlement Settlement Settlement Settlement
Reload allowed No Yes Yes Yes Yes

Is as 'payment system' No (2.4) Yes Yes Yes Yes

Regulatory prescriptions

RBI approval Required Required Authorization Required Gen. permission
Stored value < Rs,100,000/- Not allowed (7.1) Full KYC (7.2-ii Full KYC (7.2-iii Full KYC (7.2-ii) Full KYC (7.2-iii)
Stored value < Rs.50,000/ ovD (7.2-0i) * Full KYC (7.2 ovD (7.2-0i) = Full KYC (7.2-ii)
Stored valu f 1D only (7.2-) 10 only (7.2-) Full KYC (7.2-iii) 1D only (7.24) Full KYC (7.2-iii)
Sfficiolly volkd document o3 p Sf ML Rules, 2005
Cashflow / custody-flow steps
Stored value paid by Consumer Consumer Consumer Consumer Consumer
Stored value paid to Issuer-merchant Issuer Issuer-bank Issuer Issuer-bank
Held as Trade advance Trade advance Deposit Trade advance Deposit
Held with (8.2 & 8.3) Any bank [escrow]  Any bank (escrow) Issuer-bank Any bank (escrow) Issuer-bank
Held for (8.3-vii) Issuer-merchant Issuer Consumer Issuer Consumer
Interest bearing account No [8.3-xii) No [8.3-xii) Yes No [8.3-xii) Yes
‘Lien or charge' of unspent value Consumer Consumer No [8.2) Consumer Mo (8.2)
'Lien or charge' of spent value Merchant Merchant Merchant Merchant Merchant
Unspent value stored (10.2 & 3] Lapse & forfeit Exhausts Withdraw Exhausts Withdraw
Additional restrictions
Resident of india Yes Yes Any Yes Any
Non-commercial user Yes Yes Any Any Any
Currency INR only (6.3) INR only (6.3) Any (4.1) INR only (6.3) Any (4.1)
User verfication Nil (bearer use] PIN-based PIN-QTP PIN-OTP-Others PIN-OTP-Others

PD.PPLNO.3/O2 14-15 dated July 1, 2014 [updated a3 on Dec 3, 2014); relevant pars references in brackats

(d) Time of Supply - Residuary

Where none of the above provisions are able to satisfactorily answer the time of supply, it is to
be determined based on the residuary provision which states that the time of supply is:

()  where a periodical return has to be filed, the due date prescribed for such return; or
(i)  inany other case, the date of payment of the tax.
(e)  Time of Supply — Special Charges

Sometimes there may be charges imposed by the supplier on account of some deviation or
special circumstance from the expected terms of contract on the part of the recipient. These
special charges may be enabled by the contract though not necessarily attracted at the time of
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supply of the underlying goods or service (other than these special charges) or may be agreed
later — when the special circumstance occurs. These special charges are listed as interest,
late fee or penalty on account of delay in payment of consideration. In these cases, the time of
supply is appointed to be the date of receipt by the supplier.

Please note that even though a debit note may be issued after reaching agreement with the
recipient about the special charges imposed, the time of supply continues to remain ‘date of
receipt’ of payment towards such special charges. This is a departure from the provisions on
accrual principle in section 31. As this is a special provision, the same will prevail over all
other general provisions.

It is important to understand that due to time of supply being prescribed, whether the
imposition of these special charges is itself a supply or not? Please see the following

comparative discussion:

Special Charges ‘are’ Supply

Special Charges ‘are not’ Supply

Special charges are also supply being
agreeing to an act or forbear an act or to
tolerate an act (Entry 5(e) of Schedule II)
read with section 2(31)

There is no ‘supply’ in the case of interest,
late fee or penalty as these special charges
are a consequence of a departure from the
agreed terms of contract and not in fulfilment
thereof

Interest, late fee or penalty are illustrations
only and such special charges by any other
name would also be liable to GST but on
receipt-basis

By accepting such an  expansive
interpretation, damages awarded by a Court,
LD imposed in a contract, forfeiture of a EMD,
etc. can become liable to GST as these are
all in some way ‘in the course or furtherance
of business’

Special charges paid is liable to GST whether
agreed before or agreed subsequently as
satisfaction of the limited non-performance

Other than the three special charges listed,
any other charges arising from a transaction
is not liable to GST as it is not contemplated
in the arrangement of supply although not
imposed in all cases

Delay in payment is a primary deviation that
gives rise to special charges but even
deviation in time or quantity of supply can
entail some other form of special charges,
GST on those cannot be avoided as the these
listed are only illustrative

Only ‘delay in payment’ gives rise to GST
incidence on the special charges. Any other
deviation would be a variation of contract to
be independently examined if it satisfies
definition of ‘supply’

Special charges are ‘linked’ to an underlying
supply (original supply) and therefore all
forms of special charges would also be liable
to GST

Special charges are ‘linked’” to an original
supply as such GST cannot be imposed on
special charges without an original supply
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From the above discussion, several necessary conclusions need to be reached, namely:
()  whether the three listed charges are exhaustive or only illustrative?

(i) whether delay in payment is the only occasion when this provision is attracted or
special charges imposed for any other default linked to the original supply will also
attract this provision?

(iiiy  whether special charges imposed for any other default (not delay in payment) is liable
to GST but not on receipt basis but accrual basis or are special charges for these cases
not at all liable to GST?

It appears that the three listed cases are exhaustive not by the three cases listed but the
circumstance for their imposition — delay in payment of consideration. So, any form of special
charges imposed is liable to GST on receipt basis but only if it is due to delay in payment of
consideration. Special charges imposed due to any other default by the recipient is then to be
examined if it is linked to an ‘original supply’ or is it by itself a supply? If linked to an original
supply, it is also liable to tax but not during enjoying flexibility to pay tax on receipt basis and
tax being payable based on the date of debit note. If not linked to an original supply, GST
would not be applicable if it does not satisfy the requirements of levy.

The issues raised in respect of special charges may be considered as matter of discussion
and does not carry a procurement of an opinion on view. Readers are free to connect on
these discussions and evaluate each such situation after giving it adequate consideration or
thought.

Some illustrations for better understanding of the provisions of time of supply of services

S. | Concept Invoice Invoice | Payment | Creditin | Time of
No. | illustrations date due date | entryin bank supply
Section 13(2) supplier' | account
s books
1 | Invoice raised 10-Oct-17 | 20-Oct-17 | 26-Oct-17 | 30-Oct-17 | 10-Oct-17
before completion
of service
2 | Advance received 30-Oct-17 | 20-Oct-17 | 10-Oct-17 | 30-Oct-17 | 10-Oct-17

Based on due Invoice | Commen | Completi | Receipt Time of
date for invoicing date cement on of of supply
Section 13(2) riw of service | service | payment

Section 31(2) riw
Rule - 47 related
to invoice

3 | Delayed issue of 26-Dec-17 | 20-Oct-17 | 16-Nov-17 | 28-Jan-18 | 16-Nov-17
invoice
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4 | Advance received, | 30-Oct-17 | 30-Oct-17 | 30-Dec-17 | 30-Oct-17 | 30-Oct-17
invoice for full 04-Dec-17 | 30-Oct-17
amount issued on
same day (40%
advance, 60% post
supply payment)

Continuous Invoice Date as Receipt | Entryof | Time of
supply of services date per of provision | supply
Section 13(2) riw contract | payment of
Section 31(5) services

in books

5 | Section 31(5)(a) 02-Nov-17 | 10-Nov-17 | 15-Nov-17 | 31-Oct-17 | 02-Nov-17
Contract provides | 17.pec-17 | 10-Dec-17 | 15-Dec-17 | 30-Nov-17 | 10-Dec-17
for payments
monthly on the 10t 10-Jan-18 | 10-Jan-18 | 06-Jan-18 | 31-Dec-17 | 06-Jan-18
of succeeding
month

6 | Section 31(5)(c) 12-Nov-17 | 10-Nov-17 | 25-Nov-17 | 12-Nov-17 | 10-Nov-17
Contract provides 24-Apr-18 | 24-Apr-18 | 20-Apr-18 | 24-Apr-18 | 20-Apr-18
for payments on
completion of event.

Recipient to pay
within 1 month from
date of completion
Reverse charge Date of Date of | Payment | Entry of | Time of
Section 13(3) invoice | completio by receipt of | supply
issued by n of recipient | services
supplier service in
recipient'
s books
General 31-Oct-17 | 31-Oct-17 | 20-Nov-17 | 30-Nov-17 | 20-Nov-17
Advance paid 31-Oct-17 | 31-Oct-17 | 05-Nov-17 | 31-Oct-17 | 05-Nov-17
Delay in payment 31-Oct-17 | 31-Oct-17 | 10-Jan-18 | 31-Oct-17 | 31-Dec-17
(Max. 60 days from
date of invoice)

10 | Service received 31-Oct-17 | 30-Nov-17 | 05-Apr-18 | 31-Mar-18 | 31-Mar-18
from associated
enterprise located
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outside India (No
time extension
allowed)

11

Service by
unregistered
person, no
payment made

30-Nov-17

05-Dec-17

05-Dec-17

Issue of vouchers
Section 13(4) [or
Section 12(4)]

First
service/
delivery
of goods

Issue of
voucher

Redempti
on of
voucher

Last date
for
acceptan
ce of
voucher

Time of
supply

12

Voucher issued to
a recipient after
supply of a service
[or specific goods],
for the same
service - valid for 1
year

01-Nov-17

01-Nov-17

14-Dec-17

30-Oct-18

01-Nov-17

13

Voucher issued to
a recipient of
machinery along at
the time of
delivery, for
availing repair
services [or
specific goods]
worth ¥ 5,000 -
valid for 1 year

01-Nov-17

01-Nov-17

14-Dec-17

30-Oct-18

01-Nov-17

14

Voucher issued to
a recipient after
supply of a service,
for any other
services or goods
across India, -
valid for 1 year

01-Nov-17

01-Nov-17

14-Dec-17

30-Oct-18

14-Dec-17

15

Gift voucher for %
1,500 for services
[or goods]- valid for
6 months

01-Nov-17

25-Dec-17

31-Mar-18

01-Nov-17
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Statutory Provision

14. Change in rate of tax in respect of supply of goods or services

Notwithstanding anything contained in section 12 or section 13, the time of supply, where
there is a change in the rate of tax in respect of goods or services or both, shall be determined
in the following manner, namely: —

(@) in case the goods or services or both have been supplied before the change in rate of
tax, —

() where the invoice for the same has been issued and the payment is also received
after the change in rate of tax, the time of supply shall be the date of receipt of
payment or the date of issue of invoice, whichever is earlier; or

(i) where the invoice has been issued prior to the change in rate of tax but payment
is received after the change in rate of tax, the time of supply shall be the date of
issue of invoice; or

(iiy  where the payment has been received before the change in rate of tax, but the
invoice for the same is issued after the change in rate of tax, the time of supply
shall be the date of receipt of payment;

(b) in case the goods or services or both have been supplied after the change in rate of
tax, —

() where the payment is received after the change in rate of tax but the invoice has
been issued prior to the change in rate of tax, the time of supply shall be the date
of receipt of payment; or

(i) where the invoice has been issued and payment is received before the change in
rate of tax, the time of supply shall be the date of receipt of payment or date of
issue of invoice, whichever is earlier; or

(i) where the invoice has been issued after the change in rate of tax but the payment
is received before the change in rate of tax, the time of supply shall be the date
of issue of invoice:

Provided that the date of receipt of payment shall be the date of credit in the bank account if
such credit in the bank account is after four working days from the date of change in the rate
of tax.

Explanation. —For the purposes of this section, “the date of receipt of payment” shall be the
date on which the payment is entered in the books of account of the supplier or the date on
which the payment is credited to his bank account, whichever is earlier.

14.1 Analysis
Payment of tax requires the presence of all the following events:

()  supply of goods or services
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(i)  issue of invoice
(iif)
When there is a change in the rate of tax during the occurrence of these three events, there

may be some concern about the applicability of the correct rate of tax. Section 14 addresses
this aspect clearly.

payment for the supply

Where the supply takes place after the change in the rate of tax, the time of supply may be as
follows:

(a) Supply before the cut-off date-say 01-Sep- 18

Supply Invoice Payment Point of taxation
25.08.2018 | 01.09.2018 | 05.09.2018 01.09.2018
(Invoice or payment, whichever is
earlier)
25.08.2018 | 26.08.2018 | 05.09.2018 26.08.2018(Date of Invoice)
25.08.2018 | 01.09.2018 | 27.08.2018 27.08.2018(Date of payment)
(b) Supply after the cut-off date-say 01-Sep-17
Supply Invoice Payment Point of taxation
01.09.2017 | 25.08.2017 | 05.09.2017 05.09.2017(Date of payment)
01.09.2017 | 25.08.2017 | 26.08.2017 25.08.2017
(Date of invoice or date of payment,
whichever is earlier)
01.09.2017 | 02.09.2017 | 26.08.2017 02.09.2017(Date of Invoice)

Although supply has not yet taken place, the time of supply determined as above is valid and

not in violation of the levy of GST for the following reasons:

(1)
(i

Prescribing the time of supply anterior to the time of actual supply is well accommodated in

Supply is defined in section 7(1)(a) as *

Levy of GST in section 9 is on such supply, that is, ‘made or agreed to be made’

the language of the Act.
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Statutory Provision

15. Value of taxable supply

(1) The value of a supply of goods or services or both shall be the transaction value, which
is the price actually paid or payable for the said supply of goods or services or both
where the supplier and the recipient of the supply are not related and the price is the
sole consideration for the supply.

(2)  The value of supply shall include—

(@)

(b)

(c)

(d)

(e)

any taxes, duties, cesses, fees and charges levied under any law for the time
being in force other than this Act, the State Goods and Services Tax Act, the
Union Territory Goods and Services Tax Act and the Goods and Services Tax
(Compensation to States) Act, if charged separately by the supplier;

any amount that the supplier is liable to pay in relation to such supply but which
has been incurred by the recipient of the supply and not included in the price
actually paid or payable for the goods or services or both;

incidental expenses, including commission and packing, charged by the supplier
to the recipient of a supply and any amount charged for anything done by the
supplier in respect of the supply of goods or services or both at the time of, or
before delivery of goods or supply of services;

interest or late fee or penalty for delayed payment of any consideration for any
supply; and

subsidies directly linked to the price excluding subsidies provided by the Central
Government and State Governments.

Explanation.—For the purposes of this sub-section, the amount of subsidy shall be
included in the value of supply of the supplier who receives the subsidy.

(3)  The value of the supply shall not include any discount which is given—

(a)

(b)
(i)

(i)

before or at the time of the supply if such discount has been duly recorded in the
invoice issued in respect of such supply; and

after the supply has been effected, if—

such discount is established in terms of an agreement entered into at or before
the time of such supply and specifically linked to relevant invoices; and

input tax credit as is attributable to the discount on the basis of document issued
by the supplier has been reversed by the recipient of the supply.

(4)  Where the value of the supply of goods or services or both cannot be determined under
sub-section (1), the same shall be determined in such manner as may be prescribed.

(5)  Notwithstanding anything contained in sub-section (1) or sub-section (4), the value of

136

CGST Act




Ch-IV : Time and Value of Supply Sec. 12-15

such supplies as may be notified by the Government on the recommendations of the
Council shall be determined in such manner as may be prescribed.

Explanation.—For the purposes of this Act,—

(a)  persons shall be deemed to be “related persons” if—
(i) such persons are officers or directors of one another’s businesses;
(i) such persons are legally recognised partners in business;
(iii)  such persons are employer and employee;

(iv) any person directly or indirectly owns, controls or holds twenty-five per
cent. or more of the outstanding voting stock or shares of both of them;

(v)  one of them directly or indirectly controls the other;
(vi)  both of them are directly or indirectly controlled by a third person;
(vii)  together they directly or indirectly control a third person; or
(viii) they are members of the same family;
(b)  the term “person” also includes legal persons;

(c)  persons who are associated in the business of one another in that one is the sole
agent or sole distributor or sole concessionaire, howsoever described, of the
other, shall be deemed to be related.

Valuation Rules under CGST Act, 2017 are as under:

CHAPTER-IV
DETERMINATION OF VALUE OF SUPPLY

27. Value of supply of goods or services where the consideration is not wholly in
money

Where the supply of goods or services is for a consideration not wholly in money, the value of
the supply shall,-

(@)

be the open market value of such supply;

(b) if the open market value is not available under clause (a), be the sum total of
consideration in money and any such further amount in money as is equivalent to the
consideration not in money, if such amount is known at the time of supply;

(c) if the value of supply is not determinable under clause (a) or clause (b), be the value of
supply of goods or services or both of like kind and quality;

(d) if the value is not determinable under clause (a) or clause (b) or clause (c), be the sum
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total of consideration in money and such further amount in money that is equivalent to
consideration not in money as determined by the application of rule 30 or rule 31 in that
order.

Illustration:

(1) Where a new phone is supplied for twenty thousand rupees along with the exchange of
an old phone and if the price of the new phone without exchange is twenty four
thousand, the open market value of the new phone is Rs 24000.

(2)  Where a laptop is supplied for forty thousand rupees along with a barter of printer that is
manufactured by the recipient and the value of the printer known at the time of supply is
four thousand rupees but the open market value of the laptop is not known, the value of
the supply of laptop is forty four thousand rupees.

28. Value of supply of goods or services or both between distinct or related persons,
other than through an agent

The value of the supply of goods or services or both between distinct persons as specified in
sub-section (4) and (5) of section 25 or where the supplier and recipient are related, other
than where the supply is made through an agent, shall-

(a)  be the open market value of such supply;

(b)  if the open market value is not available, be the value of supply of goods or services of
like kind and quality;

(c) if the value is not determinable under clause (a) or (b), be the value as determined by
the application of rule 30 or rule 31, in that order:

Provided that where the goods are intended for further supply as such by the recipient, the
value shall, at the option of the supplier, be an amount equivalent to ninety percent of the
price charged for the supply of goods of like kind and quality by the recipient to his customer
not being a related person:

Provided further that where the recipient is eligible for full input tax credit, the value declared
in the invoice shall be deemed to be the open market value of the goods or services.

29. Value of supply of goods made or received through an agent
The value of supply of goods between the principal and his agent shall:

(a)  be the open market value of the goods being supplied, or at the option of the supplier,
be ninety per cent. of the price charged for the supply of goods of like kind and quality
by the recipient to his customer not being a related person, where the goods are
intended for further supply by the said recipient.
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Illustration:

A principal supplies groundnut to his agent and the agent is supplying groundnuts of
like kind and quality in subsequent supplies at a price of five thousand rupees per
quintal on the day of the supply. Another independent supplier is supplying groundnuts
of like kind and quality to the said agent at the price of four thousand five hundred and
fifty rupees per quintal. The value of the supply made by the principal shall be four
thousand five hundred and fifty rupees per quintal or where he exercises the option, the
value shall be 90 per cent. of five thousand rupees i.e., four thousand five hundred
rupees per quintal.

(b)  where the value of a supply is not determinable under clause (a), the same shall be
determined by the application of rule 30 or rule 31 in that order.

30. Value of supply of goods or services or both based on cost

Where the value of a supply of goods or services or both is not determinable by any of the
preceding rules of this Chapter, the value shall be one hundred and ten percent of the cost of
production or manufacture or the cost of acquisition of such goods or the cost of provision of
such services.

31. Residual method for determination of value of supply of goods or services or both

Where the value of supply of goods or services or both cannot be determined under rules 27
to 30, the same shall be determined using reasonable means consistent with the principles
and the general provisions of section 15 and the provisions of this Chapter:

Provided that in the case of supply of services, the supplier may opt for this rule, ignoring rule
30.

32. Determination of value in respect of certain supplies

(1) Notwithstanding anything contained in the provisions of this Chapter, the value in
respect of supplies specified below shall, at the option of the supplier, be determined in
the manner provided hereinafter.

(2)  The value of supply of services in relation to the purchase or sale of foreign currency,
including money changing, shall be determined by the supplier of services in the
following manner, namely:-

(a)  For a currency, when exchanged from, or to, Indian Rupees, the value shall be
equal to the difference in the buying rate or the selling rate, as the case may be,
and the Reserve Bank of India reference rate for that currency at that time,
multiplied by the total units of currency:

Provided that in case where the Reserve Bank of India reference rate for a
currency is not available, the value shall be one per cent. of the gross amount of
Indian Rupees provided or received by the person changing the money:
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(3)

(4)

(b)

Provided further that in case where neither of the currencies exchanged is Indian
Rupees, the value shall be equal to one per cent. of the lesser of the two
amounts the person changing the money would have received by converting any
of the two currencies into Indian Rupee on that day at the reference rate provided
by the Reserve Bank of India.

Provided also that a person supplying the services may exercise the option to
ascertain the value in terms of clause (b) for a financial year and such option
shall not be withdrawn during the remaining part of that financial year.

At the option of the supplier of services, the value in relation to the supply of
foreign currency, including money changing, shall be deemed to be-

(i)  one per cent. of the gross amount of currency exchanged for an amount up
to one lakh rupees, subject to a minimum amount of two hundred and fifty
rupees;

(i) one thousand rupees and half of a per cent. of the gross amount of currency
exchanged for an amount exceeding one lakh rupees and up to ten lakh
rupees; and

(iii)  Five thousand and five hundred rupees and one tenth of a per cent. of the
gross amount of currency exchanged for an amount exceeding ten lakh
rupees, subject to a maximum amount of sixty thousand rupees.

The value of the supply of services in relation to booking of tickets for travel by air
provided by an air travel agent shall be deemed to be an amount calculated at the rate
of five per cent. of the basic fare in the case of domestic bookings, and at the rate of ten
per cent. of the basic fare in the case of international bookings of passage for travel by

air.

Explanation.- For the purposes of this sub-rule, the expression “basic fare” means that
part of the air fare on which commission is normally paid to the air travel agent by the
airlines.

The value of supply of services in relation to life insurance business shall be,-

(@)

(b)

(c)

the gross premium charged from a policy holder reduced by the amount allocated
for investment, or savings on behalf of the policy holder, if such an amount is
intimated to the policy holder at the time of supply of service;

in case of single premium annuity policies other than (a), ten per cent. of single
premium charged from the policy holder; or

in all other cases, twenty five per cent. of the premium charged from the policy
holder in the first year and twelve and a half per cent. of the premium charged
from the policy holder in subsequent years:
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(9)

(6)

(7)

Provided that nothing contained in this sub-rule shall apply where the entire premium
paid by the policy holder is only towards the risk cover in life insurance.

Where a taxable supply is provided by a person dealing in buying and selling of second
hand goods i.e., used goods as such or after such minor processing which does not
change the nature of the goods and where no input tax credit has been availed on the
purchase of such goods, the value of supply shall be the difference between the selling
price and the purchase price and where the value of such supply is negative, it shall be
ignored:

Provided that the purchase value of goods repossessed from a defaulting borrower,
who is not registered, for the purpose of recovery of a loan or debt shall be deemed to
be the purchase price of such goods by the defaulting borrower reduced by five
percentage points for every quarter or part thereof, between the date of purchase and
the date of disposal by the person making such repossession.

The value of a token, or a voucher, or a coupon, or a stamp (other than postage stamp)
which is redeemable against a supply of goods or services or both shall be equal to the
money value of the goods or services or both redeemable against such token, voucher,
coupon, or stamp.

The value of taxable services provided by such class of service providers as may be
notified by the Government, on the recommendations of the Council, as referred to in
paragraph 2 of Schedule | of the said Act between distinct persons as referred to in
section 25, where input tax credit is available, shall be deemed to be NIL.

33. Value of supply of services in case of pure agent

Notwithstanding anything contained in the provisions of this Chapter, the expenditure or costs
incurred by a supplier as a pure agent of the recipient of supply shall be excluded from the
value of supply, if all the following conditions are satisfied, namely,-

(i)

(i)

(i)

the supplier acts as a pure agent of the recipient of the supply, when he makes the
payment to the third party on authorisation by such recipient;

the payment made by the pure agent on behalf of the recipient of supply has been
separately indicated in the invoice issued by the pure agent to the recipient of service;
and

the supplies procured by the pure agent from the third party as a pure agent of the
recipient of supply are in addition to the services he supplies on his own account.

Explanation.- For the purposes of this rule, the expression “pure agent” means a person
who-

(a) enters into a contractual agreement with the recipient of supply to act as his pure
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agent to incur expenditure or costs in the course of supply of goods or services or
both;

(b)  neither intends to hold nor holds any title to the goods or services or both so
procured or supplied as pure agent of the recipient of supply;

(c)  does not use for his own interest such goods or services so procured; and

(d)  receives only the actual amount incurred to procure such goods or services in
addition to the amount received for supply he provides on his own account.

Illustration

Corporate services firm A is engaged to handle the legal work pertaining to the
incorporation of Company B. Other than its service fees, A also recovers from B,
registration fee and approval fee for the name of the company paid to the Registrar of
Companies. The fees charged by the Registrar of Companies for the registration and
approval of the name are compulsorily levied on B. A is merely acting as a pure agent in
the payment of those fees. Therefore, A’s recovery of such expenses is a disbursement
and not part of the value of supply made by A to B.

34. Rate of exchange of currency, other than Indian rupees, for determination of value

(1) [The rate of exchange for determination of value of taxable goods shall be the
applicable rate of exchange as notified by the Board under section 14 of the
Customs Act, 1962 for the date of time of supply of such goods in terms of section
12 of the Act.

(2) The rate of exchange for determination of value of taxable services shall be the
applicable rate of exchange determined as per the generally accepted accounting
principles for the date of time of supply of such services in terms of section 13 of
the Act.]

35. Value of supply inclusive of integrated tax, central tax, State tax, Union territory tax

Where the value of supply is inclusive of integrated tax or, as the case may be, central tax,
State tax, Union territory tax, the tax amount shall be determined in the following manner,
namely,-

Tax amount = (Value inclusive of taxes X tax rate in % of IGST or, as the case may be, CGST,
SGST or UTGST) + (100+ sum of tax rates, as applicable, in %).

Explanation.- For the purposes of the provisions of this Chapter, the expressions-

(a)  “open market value” of a supply of goods or services or both means the full value in
money, excluding the integrated tax, central tax, State tax, Union territory tax and the
cess payable by a person in a transaction, where the supplier and the recipient of the
supply are not related and the price is the sole consideration, to obtain such supply at
the same time when the supply being valued is made;
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(b)  “supply of goods or services or both of like kind and quality” means any other supply of
goods or services or both made under similar circumstances that, in respect of the
characteristics, quality, quantity, functional components, materials, and the reputation of
the goods or services or both first mentioned, is the same as, or closely or substantially
resembles, that supply of goods or services or both.

15.1. Introduction

Consideration is quid pro quo in a contract and price is the consideration expressed in money
terms. Value is the price prevalent when a transaction takes place under controlled conditions.
Valuation is the study of all those circumstances and assessment of steps to reverse or rectify
the effect of contractual or other arrangements that may suppress or understate the value of
the transaction.

15.2.  Analysis

This section applies to both goods and services supplied for purposes of valuation of the
taxable supply.

Although contained in the CGST Act, the valuation method provided in this section applies to
UTGST, SGST, CGST and IGST. Valuation must be as provided exclusively in this section.

‘Transaction value’ has not been defined but is provided in the section itself as the ‘price’.
Price is consideration in money terms. Value, as stated earlier, is price that would be
prevalent under controlled conditions. These conditions being:

. Transaction having a price
. Between persons not related
o And that price being the sole consideration

In other words, the exercise of valuation is aimed to recreate the above conditions and take
any given transaction through to see the result — price — that would emerge. In addition to this
price, certain express checks to be carried out that can

disqualify a price that is otherwise perfectly admissible | ‘transaction value” which is the
are provided: price actually paid or payable for
the said supply of goods and/or
services or both where the
supplier and the recipient of the
supply are not related and the
price is the sole consideration for
the supply.

o Taxes levied under any other law(s)- this clause
provides for exclusion of GST from the value and
therefore all other taxes charged must be included
in the value before quantifying GST. Taxes other
than GST will cause cascading and this is
deliberate.

. Any amounts paid by recipient that are obligation of supplier to pay- this clause
removes any doubt about the need to include costs paid by the recipient to a third party
in the value of supply by the supplier. The prescription in this clause is to identify any

CGST Act 143



Ch-IV : Time and Value of Supply Sec. 12-15

occasion where costs — in respect of which the supplier is the principal creditor / obligor
— are diverted away from the principal such that the recipient directly makes the
payment resulting in lowering the rightful value of supply. At the same time, this clause
does not authorize every payment where the recipient is the principal creditor / obligor
and require these also to be included in the value of supply. This point may be
illustrated by an example of — payment of commission to agent for facilitating the
supply. If the payment is ‘buying commission’ which is paid by the recipient, then the
obligation to pay the agent is always of the recipient and does not require to be included
in the value of supply. But if the payment is ‘selling commission’ which happens to be
paid by the recipient, then the obligation to pay the agent being that of the supplier is
required to be included in the value of supply. In this case (of selling commission), the
underlying obligation is that of the supplier because it is the supplier who engages the
agent to identify customers to make a supply. And if, somehow, the supplier manages to
pass this obligation to pay the agent (the amount towards selling commission) to the
recipient, then the price paid to supplier is not the true value of supply. Had the
recipient refused to pay this selling commission to the agent, then the supplier would
have paid the agent and made a corresponding increase in the price of the supply. It is
this objective that is being achieved by this clause. There are several other examples
that can be considered, please also refer to the discussion on value of supply for further
illustration on this point.

Incidental expenses charged by the supplier- this clause addresses a completely
different aspect compared to the previous clause. Here, costs that the supplier incurs
‘at’ or ‘before’ supply is liable to be included in the value of supply. For example, cost of
packing and transportation has been debated under the VAT laws whether they are
incurred before or after the ‘transfer of property’. In GST, the point when title passes is
irrelevant. To address the issues that had been so vigorously debated under VAT laws,
this clause lays down that any cost that the supplier incurs including commission and
packing which is charged to the recipient will be included in the value of supply. With
this clause there is no opportunity to claim that certain charges recovered by the
supplier ‘after supply’ are not to be included in the value of supply. If it is a charge
recovered from the recipient, then the same is includible in the value of supply provided
it is not incurred ‘after’ the completion of supply. An example of cost incurred after date
of supply yet not liable to be included in the value of supply could be amount of input
tax credit, considered as eligible in pricing of supply, but denied to the supplier by (say)
section 16(4). And an example of a cost incurred by the supplier after the date of supply
but still includible could be cost of in-warranty parts (actual or scientifically estimated
provision) supplied after the date of supply.

Interest, late fee or penalty for delayed payment- this would also have been a charge
recovered by the supplier ‘after’ the supply that would not be includible in the value of
supply but due to the express words of this clause will be included. Please refer
detailed discussion regarding this clause under time of supply as ‘special charges’
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under section 12(6) / 13(6) where characterization of these charges as well as their rate
of tax (supply-dependent or independent) are addressed.

Subsidy realized by supplier on the supply- this clause expressly provides for the limited
exclusion of subsidy from value of supply, that is, subsidy given by the Government
alone is excluded from value of supply. This clause makes an interesting requirement
that any transaction where there is any form of price-intervention that behaves like a
‘subsidy’ is liable to be included in the value of supply. In today’s economy, there are
many transactions that ‘behave like subsidy’. For example, contribution of consideration
by third party to contract, incentive to supplier given by brand holder linked to each
supply, etc. Please note, extended credit terms to one customer and upfront payment
terms to another customer cannot be interfered with by relying on this clause. There
appears to be no room to include ‘notional additions’ by this clause because unlike
Central Excise which relies upon ‘assessable value’ for quantifying the duty, GST relies
upon ‘transaction value’ for quantification. Also, please note ‘no cost EMI’ and ‘cash
back’ are a form of price-intervention by third party but not included in this clause
because these forms of price-intervention is reaching the recipient of supply and not the
supplier.

Discount is another area that needs special mention in view of the emphasis to tax treatment
of discounts is visible in the repeated mention of discounts in section 15(3) where the value of
supply will not include discount provided:

It is allowed before supply.

It is allowed after supply provided that it is established in agreement linked to specific
supplies and corresponding credit is reversed by recipient.

It would be helpful to discuss the various kinds of discounts and the GST act implication of
each, namely:

‘In-bill" discounts — are those that are allowed exactly at the point of supply so as to
reduce the published product price as a result of negotiations. Generally, ‘in-bill’
discounts are admissible as the reduction in arriving at the transaction value. However,
abnormal discounts cost a shadow of doubt as regards price being the ‘sole
consideration’. To reiterate some of the points mentioned earlier, firstly, no one gives
anything in exchange for nothing, secondly, one cannot give more than what they would
get, thirdly, sale under distress circumstances does not mean sale is under duress and
lastly, discount one that must always be related to the present supply and no others.
When discount on an invoice is abnormal, inquiry is necessary regarding the
circumstances for such an abnormal discount. Abnormality of discount refers to
discount greater than available margins. A supplier may be willing to give away all of his
margin perhaps to clear away stocks and make room for new inventory. But, when the
discount exceeds the margins and there are no distress circumstances, it appears
highly suspect that the supplier is receiving something in non-monetary form from the
customer. Although it seems strange that the ‘in-bill' discount needs to be dissected and
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evaluated to such an extent but the need for that arises by the remarkable words used
in the definition of consideration in section 2(31), particularly clause (b). On a quick
perusal, it will now become palatable that the dissection and evaluation discussed
about is very much warranted. It is so because hardly anything can escape this
sweeping language ‘in relation to, in response to or for the inducement of’. The supplier
may be induced to offer more than his margins to conclude a supply and choose to
designated as ‘discount’. The direction of the flow of supply is in the opposite direction
of the flow of consideration, more on this a little later.

‘Off-bill’ discounts — are those that are allowed after supply through a credit note. Credit
notes in the context of GST have been discussed in detail under section 34 which may
be referred to identify whether in all cases of ‘off-bill’ discount, is credit note allowed to
be issued. For such ‘off-bill’ discounts to qualify as the reduction from the transaction
value adherence to the conditions specified in section 15(3) are sufficient. These
conditions are very explicit and simple in their application. This simplicity is not to be
equated with ease because these conditions specified are such that can cause great
unease and result in many transactions where ‘off-bill' discounts fail to satisfy these
conditions. But when the conditions are satisfied, ‘off bill’ discounts can be reduce from
the transaction value.

Cash discounts — are those that are allowed to incentivize the customer for prompt
payment. Merely because the policy of allowing cash discount is in existence before
supply does not always make cash discounts eligible under section 15(3). In other
words, the price at which a transaction of supply was negotiated and concluded is what
is liable to GST and not the contingency linked to payment of the dues in respect of
such supply. GST is not a tax on recovery of dues to word supplies but a tax on supply
itself. Cash discounts therefore, are unlikely to satisfy the requirements of section 15(3)
in most cases. As remarkable as this implication appears to be, cash discounts, when
looked at very dispassionately, are more akin to bad debts than a proper reduction in
the value of supply. Any resistance to accept this view needs to be supported with
nothing less than the high standards laid down in section 15(3). Bad debts is not always
failure to recover the value of supply. Bad debts can also be abstinence from enforcing
recovery of the full value of supply. Bad debts is not the state of helplessness but the
decision of prudence in the interest of continued relationship with customers, cost of
pursuing recovery measures and the quantum of dues lying unrecovered. It is not
suggested that all cases of cash discounts are not available to be reduced from the
transaction value. But the circumstances under which cash discounts have been
allowed big an inquiry into the circumstances leading to this cash discount.

Quantity discounts — are those that are aimed at reducing the price of each supply on
the condition that a certain quantity of stocks need to be exhausted within a specified
duration of time. Here again, inquiry is required into the terms and conditions applicable
to this quantity discount. Where the stalks supplied by a manufacturer to a dealer are at
a specified ‘dealer price’, which is applied in respect of supplies to all dealers along with
additional discount linked to conditions — quantity and time — that is contingent at the
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time of supply by the manufacturer, this would be an eligible discount under section
15(3). But discounts allowed in an invoice in respect of supplies made earlier are not
discounts because transaction value can be reduced by discount allowed in respect of
the present supply and not in respect of any other supplies.

o Special discounts — are those that are allowed by a supplier to incentivize aggressive
on inward supplies on special occasions or in special market conditions. In most cases,
such incentives designated as special discounts are really acknowledgment of services
of aggressive marketing and product promotion. The direction of flow of consideration is
any indicator of the direction of receipt of supplies. In other words, then incentives rules
from the manufacturer to the dealer, that is not related to the present supplies, it
indicates an acknowledgment by the manufacturers of the services received from the
dealer. The services so identified are from the dealer back to the manufacturers and
this is a supply on its own. In fact the rate of tax of the services supplied by the dealer
to the manufacturer needs to be classified independently of the classification applicable
to the supplies by the manufacturer to the dealer. Although it is true that between a
manufacturer and a dealer all transactions are closely related by the common thread of
the dealership agreement, GST travels deeper into this relationship and picks out
individual transactions of supply to apply the right rate of tax on each of them. Special
discounts by their very nature appeared to be outside the scope of section 15(3).

o Discounts ‘in-kind’ — are those that are allowed in the form of holiday packages, gold
coin, motor vehicle and other objects of high perceived incentive value. To begin with,
these articles are rarely stocks in which the parties are dealing with. Further, these
articles are incentives to the proprietor, director, marketing executive and other
individuals and not the recipient of supplies in the normal course. Accordingly discounts
in kind are not discounts satisfying the requirements of section 15(3). When a
manufacturer money to a travel agency for a holiday package and issues the same to
the individual-dealer identified, it is important to examine whether the payment by the
manufacturer to the travel agent is a payment to discharge the obligation of the dealer
(eligible for this incentive) or is it a direct inward supply from the travel agent to the
manufacturer. If the travel agent issues the invoice in the name of the manufacturer
they need any inward supply by the manufacturers and issuing this travel package to
the dealer is an outward supply under the paragraph 4(a), schedule Il liable to tax (at
the respective rate of tax the along with restrictions on input tax credit, if any). If
however, the invoice is issued by the travel agency in the name of the dealer but the
payment alone throws from the manufacturer to the travel agency then, there is a
supply of some services received by the manufacturer which is being paid by settling
the bills of the travel agency. It is sufficient for the present is the issues involved in
special discounts are appreciated. Reference may be had to a detailed discussion on
supply to come back and identify existence of such invisibles supplies lying embedded
in seemingly ordinary transactions that are called discounts.

o Free stocks — are those that are similar to discounts ‘in-kind’ except that the articles
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given away are the items of inventory date with by the parties. In such a case, the
stocks given away are taxable outward supply in exchange of non-monetary
consideration flowing to the manufacturers from the dealer entitled to such free stocks.
When the manufacturers gives away stocks for free to a dealer, it is clear that this is not
the case of charity by the manufacturer towards the dealer but a prudent business
decision by the manufacturer to allow the dealer to realize the following proceeds from
sale of such free stocks and retain them as his incentive without having to make any
payment to the manufacturer towards the cost of such free stocks. It is important to note
that cost of such free stocks in the hands of the manufacturer would be far lower than
the value of the incentive realized and retained by the dealer which is the selling price
of these stocks. Here is a case where a manufacturer incurs a small cost and delivers a
far greater perceived value to the dealer. A further implication of giving away free
stocks is that in the hands of the manufacturer it is a taxable outward supply without the
benefit of input tax credit to the dealer as no payment is made in respect of the supply.
Having paid tax once on the outward supply by the manufacturer, there is a further
taxable outward supply in the hands of the dealer then the free stocks are sold to
customers. The tax inefficiency in transactions of issue of free stocks is evidently clear
so that appropriate decisions may be made to revisit this entire policy.

‘Buy one-take two’ — are transactions where two units of stocks are supplied against
payment of the price designated against only one of them. Under the method of
transaction value-based assessment of tax under the GST law, each unit of stock is
liable to determination of transaction value on its own merit. ‘buy one-take two’ is not
the case where the two units of stocks are bundled together with a single price
assigned to them but are individually priced with no differentiation in the quality of each
of the units except that the present offer allows the customer to pay the published price
of one get collect two units of the stock. The stock collected without making any
payment could very well have been the one that was paid for and purchased or vice
versa. It merits to mention here that multiple units of a product may be bundled together
with a single price published for them such as 4-bars of soap or pack-of-5 socks.
Therefore, unless bundled together with preselected units of stock and a single price
affixed, all other transactions of ‘buy one-take two’ are individually taxable — the paid
unit at the price paid and the free unit at the price determined by the valuation rules.

nominal value supplies — is another form of discount or incentive where items of
inventory are admitted to be a taxable outward supply but a nominal value is charged
for such supply. Relying on the second proviso to rule 28, there appears to be a lot of
confidence in continuing such nominal value supplies as a form of discount or incentive.
The discussion under rule 28 may be referred to the implications of charging nominal
value but for the present, it helps to recollect the discussions about regarding the
requirement for every transaction to part of the test of ‘sole consideration’. Charging a
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nominal value is an admission that the price is not the sole consideration and went price
is not the sole consideration the transaction is dispatched into rule 27 for determination
of the appropriate transaction value. As such, nominal value supplies are admittedly
liable to tax but not that the nominal value.

If and only if the transaction value cannot be determined as above, reference to CGST Rules
related to valuation is permitted. Hence, recourse to the Valuation Rules is permitted only in
the following circumstances:

) Supplies not covered by section 7(1)(a);
o Supplies covered by section 7(1)(a) but between related persons;

) Supplies covered by section 7(1)(a) and not adjusted for aspects provided by sub-
section 2.

Government is free to notify tariff values in specific cases to determine the tax payable in such

cases. This would prevail over the valuation provided
for in sub-section 1. Valuation Rules are prescribed
under Chapter IV of the Central Goods & Services Tax
Rules, 2017 from Rule 27 to Rule 35.

(a) Consideration not wholly in money - Rule 27

(b) “supply of goods or services or
both of like kind and quality” means
any other supply of goods or
services or both made under
similar ~ circumstances that, in
respect of the characteristics,

It is important to consider the difference between ‘free’
and ‘no consideration’. It is probably common to
consider that these two are synonymous. At the outset,
there can be no contract without consideration.
Experts in Contract Law will see the gross illegality if
one were to say that there is a contract that has no
consideration in it. If the contract is valid, then there

quality, quantity, functional
components,  materials,  and
reputation of the goods or services
or both first mentioned, is the same
as, or closely or substantially
resembles, that supply of goods or
services or both.

must exist a consideration though in non-monetary
terms which is erroneously stated to be a contract having ‘no consideration’. It is
impermissible that a contract exists but lacks consideration. It is just impossible. Now, if there
is a contract with non-monetary consideration, Rule 27 of the Central Goods and Services Tax
Rules comes into operation. Although this rule states that it applies when ‘consideration is not
wholly in money’, it applies even when the consideration is partly in money or wholly in non-
monetary form. This rule provides that the value of supply “shall be” and not be “based on” or
“guided by”, so that mandatory nature of the prescription of this rule can be appreciated.
Further, this rule comes into operation not only when the consideration paid is partly in money
and partly in non-monetary form but also when the whole of the consideration is found to be in
non-monetary form. Some of the transactions discussed earlier and found to be taxable
supplies such as discounts, will rely on this rule to arrive at their value.

The following transactions of supply under section 7 straightaway arrive at this rule for the
determination of the transaction value as they failed to qualify for application of section 15(1),
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namely:

barter and exchange transactions
transactions listed in schedule |

transactions it listed in schedule Il but without consideration

The order of application of the methods prescribed under this rule cannot be deviated from
merely because a later in the third is a more acceptable answer or is more easy to apply. The
value of supply shall therefore be:

(i)

(i)

Open market value (OMV)- which is the ‘full value in money payable by an unrelated
person as its sole consideration at the same time as the supply under inquiry. OMV is a
new phrase but not too far from its scope and covered from its explanation. Transaction
value is price of the supply under inquiry and open market value is the price of the
same supply but without the circumstances that impairs the use of transaction value for
quantification of tax. OMV is not comparable price to unrelated customer. The definition
of OMV does not allow comparison of supplies in comparable circumstances. It only
requires supply ‘at the same time’. So, OMV is not price in another ‘comparable’ supply
at a close proximity in time. This provision does not provide the manner of adjustments
to be made to overcome the effect of those disqualifying circumstances present but
simply states that OMV ‘shall be’ the value of the supply. As such, this clause is not of
much avail in addressing the deficiency which was the reason for arriving at the Rules
as no resolution was possible in the section itself.

Sum total of monetary consideration and ‘money-equivalent’ to consideration not in
money - here two aspects are involved — one, to establish that OMV is not available (a
task that will be discussed shortly) and two, to arrive at the money value of the non-
monetary consideration. Having identified that OMV is not very specific to be able to
clearly be determined, it becomes more acute to establish that OMV is not available
before proceeding to clause (ii). Onus lies on the one who asserts — the taxable person
would have admitted that the circumstances of section 15(1) are not fulfilled and
warrants recourse to the Rules but having arrived at the rules, the onus remains with
the taxable person to establish that OMV is not available. OMV is not comparable
alternate price. Supplies to unrelated persons are always taking place although in
different ‘commercial circumstances’ which is not provided in the definition of OMV. As
such, overcoming the first aspect — OMV not available - is a challenge which tax
administration can be stubborn about. Then, arriving at money value of non-monetary
consideration is not guided by requirement to use standards of Cost Accounting, etc.
Rule of reasonableness is the only guide for arriving at the value which can be shot
down by tactic of arbitrariness of the tax administration. Suitable guidance is much
needed in this entire exercise.

Value of supply of ‘like kind and quality’ - here again two aspects are involved - one, to
establish that clause (a) and (b) are not determinable and two, to identify ‘likeness’ of
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kind and quality. This is a salutary method where there is much experience in Customs
Valuation in successfully arriving at the comparable value. Subjectivity must be
overcome which is possible by applying data that is reliably substantiated rather than
arbitrary factors. The definition provides guidance on the manner of finding this
‘likeness’ for identifying whether the comparable are really comparable without being
subject to any arbitrariness in tax compliance or tax administration.

Sum total of monetary consideration and value determined by rule 30 or rule 31 in
respect of consideration not in money — similar to the previous clause, the first of the
two aspects — value is not determinable as above - is the one that presents the greatest
difficulty. Expect that it is crude to import values from rule 30 or 31, the rest of this
clause is simple in its application. Please note that rule 30 must be applied first and
then rule 31, more on that in the discussion of those rules. Some illustrations are
provided in rule 27 that may be referred for understanding its application.

Now, going back to the discussion on- valid contract having non-monetary consideration — it
is important to understand some of the common instances when the supply is claimed to be of
this nature, namely:

Warranty supply of parts to end customer through a dealership — the parts are supplied
‘free’ to the end customer. At first, it is important to determine whether the parts
replaced are actually covered by warranty in the supply contract or whether there is any
replacement request entertained for out-of-warranty equipment for brand building
exercise. Then, the warranty obligation lies only with the original equipment
manufacturer (OEM) but the actual replacement is carried out at the dealership. When a
warranty claim is made with the dealership by the end customer, the dealer seeks
approval from OEM. Only after ‘in-warranty approval’ is received from OEM does the
dealer replace the part. Now, the warranty replacement between OEM to end customer
is not liable to GST not because it is free but because the price for the replacement is
built into the price of the equipment originally supplied and therefore tax has already
been paid by OEM. However, the dealer who replaces the part does not carry any role
in the warranty fulfilment. In fact, the dealer ‘delivers’ the part to customer but ‘supplies’
it to OEM. Hence, there is another supply embedded here between dealer to OEM
because dealer uses a tax-paid part from his inventory to replace it for the end
customer. Alternatively, the OEM issues credit note to dealer for the part used in the
warranty replacement. Reference may be had to Mohd. Ekram Khan's decision of SC in
144 STC 542. As such, warranty involves two supplies and neither of which are free
from tax. One is tax pre-paid and another is currently taxed though not involving end
customer.

Physician’s sample of drugs provided through sales representatives — these drugs are
distributed by the physician during clinical consultation with patients. As such, the fee
paid by patient to physician is one supply (whether taxable or exempt in GST) but the
supply by pharmaceutical company to physician is another supply. To hold that cost of
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such samples is included in the price of units sold and therefore there is no requirement
to again impose GST based on OMV on the samples, would go against the valuation
methodology adopted in GST. In other words, GST law does not follow valuation based
on ‘assessable value’ but follows valuation based on ‘transaction value’. Is the worst or
the value of the goods sold were to be the basis of computation of tax payable then the
argument of inclusion of cost of samples may have been tenable. But that is not the
case in GST and each supply must stand on its own merit to be subjected to tax — is a
price exists than tax would be computed on that price and if the price does not exist
than tax would be computed on its OMV. If it is established that there is a non-monetary
consideration flowing to the supplier then, samples will be liable to GST as determined
by rule 27. This would be true not only of drugs but samples of any kind that are
permanently given away. As regards physician’s samples, there is raging debate that
Courts are currently engaged in addressing due to the far reaching implications and no
final outcome has yet been reached in this regard. This principle may be challenged if
the facts considered to exist in the course of the about discussion were not to be in
alignment in the facts of any other case so as to possibly receive a very different
treatment in its valuation.

Defaced samples of garments given to supplier by brand-holder — in comparison with
physician’s samples, defaced samples are those which are ‘unfit for resale or end-use.
Such kinds of samples are given in B2B transactions for helping suppliers to study the
e