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Section 115JA: Deemed income relating to
certain companies.

Lease Equalisation reserve is not in the nature
of reserve and thus the same amount will not
be added while computing the book profit u/s
115JA; lease equalisation charge was not in the
nature of a reserve, in as much as, the amount of
lease equalisation charge over a period of lease
was equal to the difference between the quantum
of principal recovered and the residual value.
Assessee, Sun Pharmaceutical Industries Ltd, filed
its return for AY 2000-01 declaring its income u/s
115JA. Assessment was framed u/s 143(3) and
income reported by assessee stood enhanced. AO
made addition on account of lease equalisation
charges while computing book profits for Sec.
115JA invoking explanation to Sec. 115JA(2). On
appeal, CIT(A) had dismissed assessee’s appeal.
However, on further appeal ITAT relying upon Delhi
HC ruling in GE Capital Transportation Finance
Services Ltd. [113 ITD 22] and Madras HC
ruling in TVS Finance & Services Limited allowed
the appeal. Aggrieved Revenue filed appeal before
Gujarat HC.

Assessee contended before the High Court
that manner of computation of book profits under
normal provisions and under MAT provisions are
different and while computing book profits under
normal provisions, assessee always have an option
whether to make a claim or not. Assessee contended
that provisions of Sec. 115JA are similar to that of
Sec. 115]B and lease equalisation charge did not
fall under clauses (a) to (g) of Sec. 115JA, therefore,
question of adding it back did not arise.

Revenue countered that when assessee had
added lease equalisation charges under the normal
provisions, it could not be given a different
treatment under MAT provisions. It was submitted
that lease equalisation charge was nothing but a
‘Reserve, therefore, explanation to Sec. 115JA(2),
would get attracted. Revenue in support of its
contentions relied upon Karnataka HC ruling in CIT
and Anr vs. Weizmann Homes Ltd. Gujarat High
court referred Madras HC ruling in TVS Finance
and Services Limited vs. JCIT [2009 (318) ITR 435],
wherein it was held that the lease equalisation
charge was not in the nature of a reserve, in as much
as, the amount of lease equalisation charge over a
period of lease was equal to the difference between
the quantum of principal recovered and the residual
value.

Gujarat HC also referred CIT vs. Virtual Soft
Systems Limited [2012 (341) ITR 593] and observed
that lease equalisation charge was a method of
recalibrating the depreciation claimed by the
assessee in a given accounting period. HC further
observed that, over the lease term, the debits and
credits in the P & L account would square off with
each other, thus that the same stood neither in the
form of a reserve nor a deduction.

Thus, Gujarat HC held that lease equalisation
charge would not fall within the ambit of clause (b)
of the Explanation to Sec. 115JA(2) and dismissed
Revenue’s appeal.

Service Tax

LD/65/09
General Manager-Food Corporation of India
Vs.
Union of India
(Gujarat)
When no amount is payable by service recipient
to service provider on account of deficiency in
provision of service, the Revenue cannot initiate
garnishee proceedings under Section 87 on such

service recipient.
Food Corporation of India (FCI) engaged various
agencies for handling transportation of food cargo
and other related activities. Though said activities
were exempt from payment of service tax, one
of such agencies, Kailash Enterprises recovered
service tax of ¥5.37 crores from FCI. However,
Kailash Enterprises did not deposit this service tax
amount in the government’s treasury. Accordingly,
the service tax department initiated proceedings
against Kailash Enterprises for recovery of service
tax of ¥5.37 crores under Section 73A of Finance
Act, 1994. In the adjudication order, the
commissioner held that even though the services
in question were exempt from service tax, Kailash
Enterprises was required to deposit service tax
collected by it from FCI in terms of provisions

Section 73A.

Between FCI and Kailash Enterprise there
were multiple disputes of deficiency in service
provided by the latter. On finding that service tax
paid by FCI was retained by Kailash Enterprises with
itself and also, as a result of various issues of non/
un-satisfactory performance of some contractual
obligations, FCI utilised the performance bank
guarantees issued by Kailash Enterprise to FCI and
recovered a sum of I3.52 crores. Also, civil suit
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had been instituted by FCI for further recoveries
from Kailash Enterprise. In this background, the
Revenue sought to recover from FCI the said
amount of 3.52 Crores towards demand of service
tax by invoking provisions of Section 87 of Finance
Act, 1994. Therefore, FCI filed petition challenging
Revenue’s recovery notices issued to it.

Hon'’ble Gujarat HC observed that the
enforcement of bank guarantee by FCI was relatable
not only to non-payment of service tax by Kailash
Enterprises to government’s treasury, (which was
recovered from FCI) but also as a result of failure
to perform contractual obligations. The recovery of
¥3.52 crores had an element of deficiency in services
by Kailash Enterprises and was not restricted only
to non-payment of service tax. High Court held
that, Section 87 of Finance Act, 1994, provides a
mechanism for initiation of garnishee proceedings
by central government to recover unpaid dues of
a person liable to pay the sum to the Government
from any other person or requiring any other person
from whom money is due or may become due to
such defaulting person. The Court noted that in
present case since no amount was payable by FCI
to Kailash Enterprises on account of deficiency in
provision of service, the invocation of section 87 is
not justified. Consequently, recovery notices issued
by the revenue to FCI were quashed.

LD/65/10
Suresh Kumar Bansal
Vs
uoi
(Delhi)
The service tax on services provided by preferential
location u/s 65(105)(zzzzu) are constitutionally
valid. However, in the absence of any machinery
provisions relating to quantification of service
portion in Act or Rules made thereunder, service
tax cannot be levied on services provided in
relation to construction of complex u/s 65(105)
(zzzh) to the extent Explanation under section
65(105)(zzzh) seeks to include composite
contracts for purchase of units in a complex
within the scope of taxable service.
The Petitioners entered into separate agreements
with a builder to buy flats in a multi-storey group
housing project. The builder, in addition to the
consideration for the flats, also recovered service tax
from the Petitioners, under two categories namely (i)
services in relation to construction of complex under

Section 65 (105)(zzzh) and (ii) services in relation to
preferential location under section 65(105)(zzzzu).
Aggrieved by the levy of service tax, the Petitioner
challenged levy of service tax on both these services.

The Petitioners challenged constitutional validity
of taxing entries and levy of service tax on these
services on the following grounds:

. The Parliament does not have the power to
levy tax on immovable property; thus, the levy
of service tax on agreements for purchase of
flats was beyond the legislative competence of
the Parliament.

. The power of Parliament to levy tax would be
limited to only on the service component after
excluding the value of goods as well as the value
of land from such contracts. Since, neither the
Act nor the rules made thereunder provide
any machinery provisions for ascertaining
the service component of such composite
contracts, the levy of service tax must fail.

. Section 65(105)(zzzh), read with Section 66
of the Act did not restrict the levy of service
tax only to the service element of ‘composite
contracts. However, the said provisions could
be applied only for imposition of service tax
on service contracts simplicitor and therefore
their application to composite contracts would
render the said provisions unconstitutional.
For this proposition, the Petitioner relied upon
decision of Hon’ble Supreme Court in the case
of Larsen & Toubro Ltd. v. State of Karnataka
(SC).

. There is no service element in preferential
location charges which are levied by a builder
and the same relates only to the location of
the immovable property and, hence are not
exigible to service tax.

. The services covered under Section 65(105)
(zzzh) and 65(105)(zzzzu) are now sought
to be taxed by virtue of Section 66E(b), read
with Section 65B(22) and Section 65B(44) of
the Act. The challenge laid by the Petitioners
to the provisions of Section 65(105)(zzzh) and
65(105)(zzzzu) of the Act would also be equally
valid for the taxing provisions introduced with
effect from 1% July, 2012.

. Only the services rendered after execution of
the flat buyer's agreement could be subjected
to tax as prior to the said date, in absence of
the service recipient, the service in relation to
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construction of a complex, if any, is rendered
by the builder to itself and cannot be subjected
to service tax.

The Department contended that, concerned
legislative amendment introduced by the Finance
Act, 2010, namely, insertion of Explanation to

Section 65(105)(zzzh) and clause (zzzzu), were valid

and enforceable on following grounds:

. Decision of Hon’ble Bombay High Court
in the case of Maharashtra Chamber of
Housing Industry v. Union of India and
decision of Karnataka High Court in the case
of Confederation of Real Estate Developers’'
Association of India v. Union of India
were relied upon in which the aforesaid
entries u/s 65(105) were held valid and
enforceable.

. The development of a project results in the
substantial value addition on bare land and
includes various services such as consulting
services, engineering services, management
services, architectural services etc. These
services are subsumed in the taxable service as
contemplated under Section 65(105)(zzzh) of
the Act.

. In case of construction services, as the gross
amount charged to buyers include value of
land and construction material, only 25%
of the Base Selling Price (BSP) charged by
a builder from the ultimate consumer is
subjected to levy of service tax. However in
case of preferential location charges collected
separately, the entire amount charged
by a developer is for value addition and,
therefore, the gross amount charged for such
services is chargeable to service tax under

Section 66, read with Section 65(105)(zzzzu)
of the Act
The Hon'ble High court noted that the

Department did not seek to levy tax for taxable
service under Section 65(105)(zzzza) of the Act
(which was introduced by virtue of the Finance Act,
2007) as according to them builders engaged in
constructing complexes and selling units are liable to
pay service tax on the transaction with the purchaser
only with effect from 1* July, 2010 by virtue of the
impugned Explanation to Section 65(105)(zzzh)
of the Act. Therefore, although such composite
contracts for development of complex and sale of
units therein would fall within the scope of works

contract as held by the Supreme Court in Larsen
and Toubro Ltd.(supra), Hon’ble Court did not
examine whether services involved in construction
of complexes is exigible to service tax as services
in relation to execution of a works contract falling
within the scope of Section 65(105)(zzzza) of the
Act or under Section 65B(44) after the amendments
brought about in the Act by virtue of Finance Act,
2012 as the said controversy was outside the scope
of these petitions.

Interpreting section 65(105)(zzzh), the High
court held that, the grant of completion certificate
implies that the project is complete and at
that stage all services and goods used for construction
are subsumed in the immovable property; thus at
that stage sale of a complex or a part thereof to a
buyer constitutes an outright sale of immovable
property, which admittedly is not chargeable to
service tax.

The High court also clarified that, in cases
where construction is carried on by a builder on
behalf of or for another person it can hardly be
disputed that the builder renders a host of services
which are involved in construction. However, the
controversy as to whether any services are rendered
arises only in cases where the builder does not
carry on the development activities on behalf of the
purchaser but on his own but with an intention to
sell the developed units; he enters into agreements
with prospective buyers to sell fully developed units
as and when such buyers are found. He may do so
before commencing any construction/development
activity or during the course of developing the
complex.

The Court further explained that, construction of
a complex essentially has three broad components,
namely, (i) land on which the complex is
constructed; (i) goods which are wused in
construction; and (iii) various activities which are
undertaken by the builder directly or through other
contractors. The object of taxing services in relation
to construction of complex is essentially to tax the
third component and the resultant value created by
such activities.

The Court held that when buyer pays the agreed
consideration to the builder, at the time of booking
and construction linked payments, although title
to the unit (the immovable property) does not pass
to the prospective buyer at the stage of booking,
it can hardly be disputed that the buyer acquires
an economic stake in the project and in one sense,
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the services subsumed in construction (i.e. services
in relation to a construction of the complex) are
rendered for the benefit of the buyer. The court
however explicitly mentioned that, but for the legal
fiction introduced by the Explanation, such value
addition would be outside the scope of services
because in strict sense, no services, as commonly
understood, are rendered in a contract to sell
immovable property.

As to validity of explanation, the court held that,
the Legislature is competent to enact a deeming
provision for the purpose of assuming the existence
of a fact which does not even exist. The use of a
legal fiction is a well known legislative device to
assume a state of facts (or a position in law) for the
limited purpose for which the legal fiction enacted,
that does not exist. The Parliament is fully competent
to enact such legal fiction. In the present case the
Parliament has done precisely that; it has enacted a
legal fiction, where a set of activities carried on by a
builder for himself are deemed to be that on behalf
of the buyer.

Consequently the High Court held that,
imposition of service tax in relation to a transaction
between a developer of a complex and a prospective
buyer does not constitute impingement on the
legislative field reserved for the States under
Entry-49 of List-II of the Seventh Schedule to
the Constitution of India, as the imposition of
service tax by virtue of the impugned Explanation
is not a levy on immovable property, but the
clear object of imposing the levy of service tax in
relation to a construction of a complex is
essentially to tax the aspect of services involved in
construction of a complex the benefit of which is
available to a prospective buyer who enters into an
arrangement.

As regards measure of tax, the Hon’ble high
court stated that, the measure of tax must have a
nexus with the object of tax and it would be
impermissible to expand the measure of service
tax to include elements such as the value of goods
because that would result in extending the levy of
service tax beyond its object and would impinge
on the legislative fields reserved for the State
Legislatures‘ As regards, the present case, the Court
held that, undisputedly, the contract between a buyer
and a builder/promoter/developer in development
and sale of a complex is a composite one. The
arrangement between the buyer and the developer
is not for procurement of services simplicitor. Thus,

while the legislative competence of the Parliament
to tax the element of service involved cannot be
disputed but the levy itself would fail, if it does not
provide for a mechanism to ascertain the value
of the services component which is the subject
of the levy. Clearly service tax cannot be levied
on the value of undivided share of land acquired
by a buyer of a dwelling unit or on the value of
goods which are incorporated in the project by a
developer. Referring to section 67 of the Finance
Act, 1994 and Service Tax (Determination of
Value) Rules 2006, The court held that, in this case,
there is no machinery provision for ascertaining
the service element involved in the composite
contract, as neither the Act nor rules provide for
ascertaining the value of services involved in relation
to construction of a complex. As regards, Rule 2A
of Valuation Rules, the Court clarified that, whilst
the said rule provides for mechanism to ascertain
the value of services in a composite works contract
involving services and goods, the said Rule does not
cater to determination of value of services in case
of a composite contract which also involves sale of
land. Therefore relying upon Larsen & Toubro Ltd.
(supra) and CIT v. B.C Srinivasa Shetty [1981] 2 SCC
460, the Court held that, in absence of machinery
provisions to exclude non-service elements
from a composite contract, the levy on services
referred to in Section 65(105)(zzzh) could only be
imposed on contracts of service simplicitor-that is,
contracts where the builder has agreed to perform
the services of constructing a complex for
the buyer-and would not take within its ambit
composite works contract which also entail,
transfer of property in goods as well as immovable
property. The Department’s contention that, an
assessee is entitled to abatement to the extent of
75% and only 25% of the gross amount charged by
a builder from a flat buyer is charged to service tax,
was not appreciated by the High Court stating that,
circulars or other instructions could not provide the
machinery provisions for levy of tax. The charging
provisions as well as the machinery for its
computation must be provided in the Statute or
the Rules framed under the Statute. Therefore, the
abatement to the extent of 75% by a notification or
a circular cannot substitute the lack of statutory
machinery provisions to ascertain the value
of services involved in a composite contract.
Consequently, the High Court set aside the
impugned Explanation to the extent that it seeks to
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include composite contracts for purchase of units in
a complex within the scope of taxable service.

As regards, challenge to the levy of service tax
on taxable services as defined under Section 65(105)
(zzzzu), the Hon’ble High Court did not accept the
contention of the Petitioners that, there is no element
of service involved in the preferential location
charges levied by a builder and that such charges
relate solely to the location of land. The Court held
that, preferential location charges are charged by the
builder based on the preferences of its customers.
They are in one sense a measure of additional value
that a customer derives from acquiring a particular
unit. Such charges may be attributable to the
preferences of a customer in relation to the directions
in which a flat is constructed; the floor on which it
is located; the views from the unit; accessibility to
other facilities provide in the complex etc. Since,
service tax is a tax on value addition and charges for
preferential location in one sense embody the value
of the satisfaction derived by a customer from certain
additional attributes of the property developed.
Such charges cannot be traced directly to the value
of any goods or value of land but are as a result of the
development of the complex as a whole. Therefore,
the High Court rejected the Petitioner’s challenge to
levy of insertion of section 65(105)(zzzzu).

LD/65/11
Qatar Airways
Vs.
Commissioner of Service Tax
12" May 2016 (MUM)
Services  received from  foreign  based
Computerised  Reservation System  (CRS)
regarding ticket booking not taxable as “online
database access or retrieval services” under
reverse charge mechanism.
The assessee is an international airline having
headquarters at Dubai and Doha respectively. The
assessee has branch offices located in India and
operate airlines and have registration for discharge
of service tax liability under the category of
"Transportation of Passengers’, “Cargo Handling
Services” and “Transportation of Goods by Air”.
Assessee-appellant offers sale of tickets and
make reservation of seats on scheduled flights
through 2 different channels (1) through branch
offices located in different countries, and (2)
through Global Distribution System (GDS) platform
provided by other companies operated facilities

for "Computerised Reservation System" (CRS) also
located outside India viz. Galileo, USA, Abacus,
Singapore, Amadeus, Spain and Sabre. This CRS
companies facilitated the sale of products or
services as to seat inventory in a specific flight by
using an online computer system, which are used
by Travel Agents. Assessees’ HOs had entered into
an agreement with the CRS companies for making
payment to them on booking of tickets. These CRS
companies raise invoices on assessee for the tickets
booked, based upon such agreement and bills are
settled by the HO of assessee.

Revenue concluded that assessees’ branch
offices in India are liable to discharge service tax
liability under the category of "online information
and data base access or retrieval service" for the
payments made in respect of tickets issued by
various transport agents for individuals based in
India. Revenue took a stand that the branch offices
are permanent establishments and they remitted the
charges collected for tickets from transport agents,
to their HOs in Dubai and Doha. Revenue held that
payments to CRS companies by HOs were taxable
under reverse charge mechanism in the hands of the
branch offices.

Before CESTAT, assessee argued that the service
provided by CRS companies cannot be qualified as
import of services and that the branch office does
not "access or receive" data of CRS companies.
CRS companies provide online information to the
passengers / transport agents about availability of
the flight or seats for travelling at the date chosen
thereby. The HOs settle the bills raised by such
CRS companies for the issuance of tickets to the
passengers. Assessee argued that Sec 66A would not
apply in this case as branch offices were not making
any payment to CRS companies.

Revenue argued that the instant services were
covered under the category of "on-line data base
access or retrieval service" which was brought into
service tax net w.e.f. July 16, 2001 as per Sec 65(75)
r/w Sec 65(105)(zh) of the Finance Act. Revenue
submitted that the beneficiary of services were
the Indian offices and that the tickets are for the
passengers embarking in India for international
journeys and therefore, the users of services
provided by CRS companies would be the assessees
and not their foreign based HOs.

CESTAT observed that assessees had correctly
relied on CESTAT judgment in British Airways. In
this case, it was held that assessee- branch has to
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be treated as a separate person from HO. Since the
HO received services from CRS companies located
outside India, and the same were consumed outside
India, Indian branch could not be held as recipient of
services so as to make it liable under reverse charge
mechanism u/s 66A.

CESTAT thus ruled in favour of assessee.

LD/65/12
Mega Cabs Pvt. Ltd.
Vs.
Union of India
3" June, 2016 (DEL)
Rule 5A(2) as amended in terms of Notification
No. 23/2014- Service Tax dated 05/12/2014, to
the extent that it authorises the officers of the
Service Tax Department, the audit party deputed
by a Commissioner or the CAG to seek production
of the documents mentioned therein on demand
was ultra vires the Finance Act.
The assessee, Mega Cabs Pvt Ltd, is in the business
of running a radio taxi service and is also engaged
in selling advertisement space. The assessee got
registered with the Service Tax Department in
Delhi on 27" December 2004 and since then it is
stated to be regularly been paying service tax and
also filing its service tax returns. By a Notification
dated 28" December 2007, the Central Government
in the Ministry of Finance, Department of Revenue
inserted Rule 5A in the ST Rules. Consequent
thereto, the CBEC also issued an instruction on 1st
January 2008 explaining the scope of the powers of
the various officers of the Department to carry out
audit or scrutiny of the records of service tax payers.
Both the Notification dated 28" December 2007
inserting Rule 5A as well as the CBEC Instruction
dated 1% January 2008 were challenged before this
Court in a writ petition by Travelite (India). The
challenge in the said petition was also to a letter
issued by the Commissioner of Service Tax dated
7th November 2012 seeking the records of the said
Petitioner Travelite (India) for the years 2007-08 till
2011-12 to be made available for scrutiny by an audit
party. In Travelite (India) v. Union of India, a Division
Bench of this Court struck down Rule 5A(2) as being
ultra vires Section 72A read with Section 94(2) of the
FA. The consequent Circular of CBEC Instruction
dated 1% January 2008 was also struck down. It was
clarified that Service Tax Audit Manual, 2011 was
merely an instrument of instructions for the Service
Tax authorities and has no statutory force.

Meanwhile on 9% July 2013, the Additional
Commissioner (Audit) issued a letter with 6
annexures to the Petitioner seeking information for
conducting audit of the records of the Petitioner
under Rule 5A of the ST Rules, 1994 as it then stood
for the years 2008-09 to 2012-13. The Petitioner in
a reply sought deferment of the audit in view of the
challenge to Rule 5A of the ST Rules as it then stood
in the petition filed before this Court by Travelite
(India). After the insertion of Section 94 (2) (k) of
the FA, the Assistant Commissioner of Service Tax
Departmentissued aletter dated 25" September 2014
stating that the Department has deputed its officers
to conduct the verification/scrutiny of the records
of the Petitioner. By a reply dated 8" October 2014,
the Petitioner referred to the decision in Travelite
(India) and took the stand that the Department had
no power to conduct an audit.

The Delhi HC clarified that while decision co-
ordinate bench in Travelite (India) had been stayed
by SC the present petition dealt with the question
of constitutional validity of the amended Rules and
which was independent of the decision in Travelite
(India).

HC asserted ‘“there is a distinction between
auditing the accounts of an Assessee and verifying
the records of an Assessee. Audit is a special function
which has to be carried out by duly qualified persons
like a Cost Accountant or a CA. It cannot possibly
be undertaken by any officer of the Service Tax
Department’.

HC held that Rule 5A(2) exceeds the scope of the
provisions under the FA. This is the result whether
Rule 5A(2) is tested vis-a-vis Sec 72A of the FA
which pertained to special audit or Sec 72 which
pertains to assessment or Sec 73 which pertained to
adjudication or even Sec 82 which relates to searches.
HC further held “..under the garb of the rule making
power, the Central Government cannot arrogate to
itself powers which were not contemplated to be given
it by the Parliament when it enacted the FA. This is
an instance of the Executive using the rule making
power to give itself powers which are far in excess of
what was delegated to it by the Parliament”.

HC further held that verification of the records
can take place by the officers of the Department
provided such officers are authorised to undertake
an assessment of a return or of adjudication for
the purposes of Sec 73 of the FA and it is not any
and every officer of the Department who could be
entrusted with the power to demand production of
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records of an Assessee. Therefore, the Court does
not agree with the submission that the expression
‘verify’ is wide enough to permit the audit of the
accounts of the Assessee by any officer of the Service
Tax Department.

HC quashed CBEC Circular No. 995/2/2015-
CX prescribing detailed norms to be followed by
Audit Commissioners, states that Circular did not
have any statutory backing under Finance Act and
cannot be relied to legally justify audit undertaken
by Service Tax Department Officers. HC further
noted that Circular or Manual could not travel
beyond scope of the statute itself and striked
down Circular No. 181/7/2014-ST which stated
that legal backing for Service Tax Department
Officers to conduct audit was available in terms of
Sec 92(4) (k).

Thus, HC declared that Rule 5A(2) as amended in
terms of Notification No. 23/2014 - Service Tax dated
5th December 2014 of the Central Government,
to the extent that it authorised the officers of the
Service Tax Department, the audit party deputed by
a Commissioner or the CAG to seek production of
the documents mentioned therein on demand was
ultra vires the FA and, therefore, striked it down to
that extent.

LD/65/13
CCE
Vs.
M/s. EID Parry (India) Ltd
20" June, 2016 (MAD)
Rule 6 of CCR 2004: Obligation of
manufacturer of dutiable and exempted
goods and provider of taxable and exempted
services.
Madras High Court sets aside the order of CESTAT
and remands the matter to Adjudicating Authority
to consider the issue afresh; Earlier, CESTAT had
allowed CENVAT credit on entire Captive Power
Plant without examining eligibility of individual
components used as ‘inputs’ or ‘capital goods’.
The assessee, M/s. EID Parry, is manufacturer of
sugar and molasses falling under Chapter 17 of the
First Schedule to the Central Excise Tariff Act, 1985.
The assessee had installed a captive power plant or
co-generation plant in their sugar factory located at
Kurumbur, Aranthangi Taluka, Pudukottai District.
It availed credit of duty paid on the components and
accessories used for setting up the cogeneration plant

in terms of the CENVAT Credit Rules 2004 (CCR).
Subsequently, show cause notice was served on the
assessee stating that it have availed Cenvat credit
of the duty paid on the Machineries, Components
and other accessories used in installing the Captive
Power Plant and 3 Captive Power Plant is a Turnkey
project. The Revenue raised the demand contending
that Captive Power Plant was a Turnkey project,
and therefore neither excisable goods nor goods
confirming to the description of any machinery
which falls in the Chapters mentioned in Rule 2(a)
(A)(i) of CCR.

The Assessee replied that the various component
machineries which are brought into the factory were
by themselves capital goods as they individually fall
under the chapter heading specified in the definition
of capital goods and that the subject goods are
used within the factory of production and they had
not contravened Rule 6(1) and 6(4) of CCR 2004.
Assessee contended that the Rule 6 of CCR 2004 is
not at all applicable in the present scenario and that
invocation of Rule 6(4) of CCR 2004 was not correct
as the captive power plant was not used exclusively
in the manufacture of electricity but only within the
factory in the manufacture of sugar and molasses.
However, adjudicating authority confirmed the
demand towards wrong credit taken on component
parts used in installing Captive Power Plant
alongwith equivalent penalty. Aggrieved by the
order, assessee preferred an appeal before CESTAT
where assessee’s appeal was allowed by relying on
coordinate bench ruling in Tata Engineering and
Locomotive Co. Ltd. vs. CCE [2005 (191) E.L.T. 209
(Tri. - Mumbai)].

Aggrieved, Revenue preferred an appeal before
Madras High Court. However, assessee submitted
that in the event of allowing the appeal, the matter
may be remanded to the adjudicating authority, to
consider afresh.

Thus, the Madras High Court set aside the
order of CESTAT and remanded the matter to
Adjudicating Authority to consider the issue afresh.
Thus, the High Court ruled in favour of the Revenue
while allowing the appeal.

Customs
LD/65/14
Bhatia Global Trading Ltd.
Vs.
Commissioner of Customs
(Karnataka)
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Assessee’s  representation  requesting  for
adjustment of duty/tax deposited during
investigation/audit proceedings, towards

mandatory pre-deposit for maintaining appeal
cannot be rejected by revenue authorities
summarily, without assigning any cognate
reason. Further, after amendment by Finance
Act 2014, Tribunal has no power to relax or
waive such condition of pre-deposit- The
High Court passed strictures on the approach
adopted by Commissioner in rejecting assessee’s
representation.

An appeal was filed by the petitioner before
CESTAT against an order confirming demand of
¥8.31 crores. Also, a detention notice was issued
to the petitioner so as to restrict the petitioner
from selling of any of goods belonging to
it which were under control of customs authorities.
During the course of audit and investigation,
petitioner had made payment of ¥1.49 crores
towards duty at various instances. Since, as per
provisions of Section 129E of the Customs Act, 1962
(as amended by Finance Act 2014), the petitioner
was required to pay mandatory pre-deposit of 7.5%
or 10%, as the case may be, for maintenance of
appeal before CESTAT, a representation was made
by petitioner to the Commissioner of Customs for
adjustment of such amount paid by petitioner during
investigation proceedings towards the amount of
mandatory pre-deposit. Without assigning any
reason, the Commissioner rejected petitioner’s
representation by issuing communication through
superintendent which was not even signed by the
commissioner. Thus, petitioner’s appeal was not
entertained by CESTAT and it remained pending.
The revenue department contended that the
Commissioner has no control over deposits made
by the petitioner as these deposits were made at
different places subject to different proceedings
during investigation and audit before various
authorities. The revenue department further
submitted that Tribunal itself being competent
authority to pass order for such adjustment towards
pre-deposit, petitioner’s matter shall be relegated to
the tribunal itself.

The Revenue’s contention of relegating
petitioner’s case to tribunal for adjustment of sums
paid earlier towards pre-deposit was rejected by the
Hon’ble HC stating that, Tribunal’s powers to relax
or waive requirement of mandatory pre-deposit
for maintaining appeal have been withdrawn by

amendment to Section 129E made by Finance (No.2)
Act, 2014-.

Asregardsrejection of petitioner’s representation
by non-speaking order by the commissioner, the
High Court passed strictures on the approach of the
Department.

The High Court held that, the representations
made by the petitioner assessee before the learned
Commissioner of Customs was simple and depended
upon the determination of the relevant facts and
figures by the Commissioner as to whether any such
excess deposit was available with the Department or
not and a part of which could be adjusted against
the mandatory pre-deposit. This determination
of facts required a quasi judicial determination
with the application of mind by the respondent
Commissioner of Customs to the relevant facts
and it required an opportunity of hearing to be
given to the assessee before disposing or deciding
the representations made by the assessee in this
regard. Unfortunately, nothing of this sort appears
to have been undertaken by the respondent
Commissioner in this case. High Court further
held that, the rejection purportedly made on the
office files of the learned Commissioner appears to
be blithely communicated to the petitioner. These
kind of communications display arrogance and non-
application of mind by responsible officer of the
Department viz., Commissioner who, in fact, was
expected to pass appropriate quasi-judicial order
after giving an opportunity of hearing to the assessee
on the representations made by it, since on the result
of that order depended a substantive right of the
assessee to maintain his appeal before the CESTAT
in terms of S.129 E of the Customs Act.

Recording its displeasure on the tenor of the
letter, the High Court also stated that, no public
authority or public servant much less a quasi-
judicial authority like the Commissioner of Customs
can be allowed or permitted to pass these kind of
communications or direct their subordinates to
communicate such orders in the aforesaid kingly
manner. The High Court concluded by saying that
there was not only a breach of principles of natural
justice but the said communication also smacks of
arbitrary act and non-application of mind by the
learned Commissioner of Customs.

In the facts and circumstances of the case, and
considering that, the reconciliation of the deposits
and the extent of pre-deposit required to be made
for maintaining the present appeal in question
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before the CESTAT, the matter was remanded
back to the learned Commissioner to decide the
representations of the petitioner once again by
a detailed speaking order, after giving him an
opportunity of hearing.

High Court also granted stay in respect of
operation of detention notice inrespect of petitioner’s
goods under control of officers of customs and
directed the Tribunal not to reject the appeal for
want of mandatory pre-deposit. It further held that,
after verification of assessee’s representation, the
amount to the extent of pre-deposit required can
be adjusted out of such 'spare' or 'extra’ amounts
already lying deposited with the same Department,
irrespective of the different locations of the deposits
and subject to pending 'Investigation & Audit’, and
the Commissioner will issue the requisite Certificate
of 'such pre-deposit requirement' having been
satisfied by the assessee petitioner. Otherwise, the
cogent reasons will have to be recorded by the said
respondent Commissioner for not accepting such
representations of the petitioner assessee.

LD/65/15
Mr. Fayaj Gulam Godil
Vs.
Union of India
6" June, 2016 (MUM)
Section 2(33) of the Customs Act, 1962:
‘prohibited goods’.
Act of smuggling in relation to any goods is
covered by section 2(39) of the Customs Act,
1962; Foreign currency cannot be taken out of
India unless compliances made with the other
law for the time being in force, namely, Foreign
Exchange Management Act, 1999, r/w Foreign
Exchange  Management (Current Account
Transaction) Rules, 2000.

The assessee smuggled foreign currency to Hong
Kong concealed in their baggage. These persons were
deported back from Hong Kong. Upon landing back
in India, they were intercepted by the Directorate of
Revenue Intelligence (DRI) officials after crossing
the green channel on their arrival from Hong Kong.
On examination, it was found that the foreign
currency was concealed. On search of one of the
person’s the foreign currency was found. Thus, the
statements were recorded, Panchanamas drawn and
after the requisite formalities were completed, both
confiscation proceedings and criminal prosecution
were launched.

Aggrieved, the assessee preferred an appeal
before the Bombay High Court.

The High Court held that the act of smuggling
in relation to any goods is covered by Section 2(39)
of the Customs Act, 1962. The High Court further
noted CESTAT’s observation that the foreign
currency could not have been taken out of India
unless compliances were made with the other law for
the time being in force, namely, Foreign Exchange
Management Act, 1999, r/w Foreign Exchange
Management (Current Account Transaction)
Rules, 2000. HC further held that once this was
the act attributed to these persons, then, it was the
discretion of the Adjudicating Authority to allow
redemption or to resort to absolute confiscation.

The High Court observed that the definition of
‘prohibited goods’ given u/s 2(33) of the Act meant
‘any goods the import or export of which is subject
to any prohibition under this Act or any other law
for the time being in force but does not include any
such goods in respect of which the conditions subject
to which the goods are permitted to be imported or
exported, have been complied with” Thus, the acts
of assessees were falling within the meaning of Sec
113 since foreign currency was attempted to be
improperly exported. Thus, HC concluded that it is
at the discretion of authority to either confiscate the
goods or allow payment of redemption fine.

High Court rejected assessees’ reliance on
Division Bench ruling in Rostam Parvaresh and
held that in Rostam Parvaresh case, the Revisional
Authority had failed to consider a specific contention
raised by the assessee. Whereas in the instant case,
HC observed that all the contentions raised were
already been duly noted and considered by the
CESTAT.

Thus, the High Court upheld CESTAT ruling
wherein it upheld confiscation of property in light of
Sec 113 and rejected assessees’ appeal. B
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To accomplish great things, we must not only act, but also dream; not only plan, but also believe. - Anatole France





