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Offences by Taxable Person

e Supplies any goods and/or services without issue of any invoice or
e [ssues an incorrect or false invoice with regard to any such supply;
* [ssues any invoice or bill without supply of goods and/or services

e Collects tax but fails to pay the same within 3 m from due date of payment

e Collects tax in contravention of provisions of GST and fails to pay the same within 3 m from
due date of payment

e Fails to deduct tax, deducts lower tax, fails to pay tax deducted
e Fails to collect tax, collects lower tax, fails to pay tax collected
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Offences by Taxable Person

e Avails and/or utilizes ITC without actual receipt of goods and/or services either fully or
partially, in violation of the provisions of this Act, or the rules made thereunder;

Fraudulently obtains refund of any CGST/SGST under this Act;

Avails or distributes ITC in violation of S. 21

Is liable to be registered under this Act but fails to obtain registration;
e Furnishes false information at the time of registration or subsequently
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Offences by Taxable Person

* Falsifies or substitutes financial records or produces fake accounts and/or documents or furnishes
any false information or return with an intention to evade payment of tax due under this Act;

e Obstructs or prevents any officer in discharge of his duties

e Transports taxable goods without the cover of documents
e Supplies, transports or stores any goods which he has reason to believe are liable to confiscation

e Suppression of turnover leading to evasion of tax
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Offences by Taxable Person

'Books of Accounts

.

* fails to keep, maintain or retain books of account and other documents

| Proceedings before officer

.

* fails to furnish information and/or documents called for by a CGST/SGST officer
* furnishes false information and/or documents during any proceedings

Impersonation

.

e jssues any invoice or document by using the identification number of another taxable person

Tampering

.

e tampers with, or destroys any material evidence
e disposes off or tampers with any goods that have been detained, seized, or attached
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e Amount equivalent to tax evaded;

e TDS/ TCS not deducted/ not paid/ short
deducted/ short paid;

PENALTY IS e /TC wrongly availed/ passed on/
distributed;

HIGHER OF: e Refund wrongly claimed;
e OR
e Rs.10,000/-

\



Aiding & Abetting

Abets any of the Offences committed by taxable person

Offence Relating to Goods

2s possession of, concerns himself in transporting, removing, depositing, keeping,
1ling, supplying, or purchasing or

ith goods which he knows/ has reason to believe are liable to confiscation

Offence Relating to Service

2s or is in any way concerned with the supply of, or
ith any supply of services

he knows/ has reason to believe are in contravention of provisions
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[Failure to Enter Appearance

o appear before the CGST/SGST officer, when issued with a
on

[Fails to Issue Invoice

O ISsue invoice or
o account for an invoice

{Penalty in the all the aforesaid cases — Up to Rs.25,000/-




e for minor breaches of tax regulations/
procedures

e Minor Breach - Tax involved is less than
Rs.5,000/-

No penalty for e Easily rectifiable
documentation e If mistake is error apparent on record

! ! . e Made without fraudulent intent
mistake which is ¥ Made due to gross negligence




s

Audi Altrem Partem, Reasoned order
.

hout SCN and opportunity of being heard

g
Whether penalty imposable if A'ee declares circumstance of

breach of law before discovery by department?
\_

p
General Principles not applicable, where penalty is fixed sum

or expressed as a fixed percentage
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What is the Penalty for a contravention, which is not specifically provided by
the Act?

What is the penalty when demand and recovery initiated u/s 66 and 67 for
fraud cases and other than fraud cases?

\_
e

Where proceedings does not relates to

(a) scrutiny of returns, (b)assessment of non filers, unregistered persons, (c)
summary assessment, (d) demand and recovery, (e) detention and
confiscation of goods and conveyance, such penalty shall be levied after
issue of SCN.




ION, SEIZURE AND RELEASE OF

ODS AND CONVEYANCES
J




W h ere any person e transports any goods or stores such goods while they are in transit

Goods, Conveyance,
dOCU ments relati ng e Liable for detention and seizure
thereto

e On payment of tax and penalty equal to 100% of tax - where owner comes
forward for payment

e On payment of tax and penalty equal to 50% of value of goods, reduced by tax
paid thereon - where owner does not com forward for payment

Release
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Detention of Goods & Penalty

e Proper officer detaining goods to issue
notice and pass order for payment of
tax and penalty

e Within 7 days of detention

e Further proceedings for confiscation
and release on payment of bond
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Confiscation of Goods & Penalty

e Supplies or receives any goods in contravention of provisions, with intent to
evade

e Does not account for goods on which he is liable to pay tax

e Supplies goods liable to tax under this Act without having applied for
registration

e Contravenes of the provisions this Act with intent to evade payment of tax

e Uses any conveyance for transport of taxable goods, in contravention of
provisions, unless the owner of conveyance proves that conveyance was
used without his knowledge or connivance
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Confiscation of Goods & Penalty

e Such goods liable for confiscation. Tax payable, Penalty u/s 85
e SCN to be issued — owner of goods/ conveyance.
e Title of goods upon confiscation?

e Option to pay fine in lieu of confiscation
e Max fine = Market price of goods — GST chargeable thereon
e Aggregate fine and penalty = Not less than penalty u/s 89 (1)
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Conveyance liable for confiscation

A

onveyance used for transportation of taxable goods
travention of provisions of the Act

Exception

]

>r of conveyance, person in charge proves
oyance was used without his knowledge/ connivance

Option to pay in lieu of confiscation to owner of conveyance

aqual to tax payable on goods transported

Confiscation or penalty not to effect other punishments under this/ other law

]
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Disposal

e Not required in any other proceedings

e After granting reasonable time, not exceeding 3 months
e To pay fine in lieu of confiscation

e Dispose off such goods/ conveyance

e Deposit sale proceeds with government
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CUTION & COMPOUNDING

p—




Offences liable for Prosecution

e Supplies any goods and/or services without issue of any invoice or
e /ssues an incorrect or false invoice with regard to any such supply;
e [ssues any invoice or bill without supply of goods and/or services

Collects tax but fails to pay the same within 3 m from due date of payment

e Collects tax in contravention of provisions of GST and fails to pay the same within 3 m from due
date of payment

e Avails and/or utilizes ITC without actual receipt of goods and/or services either fully or partially, in
violation of the provisions of this Act, or the rules made thereunder;
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Offences liable for Prosecution

Offence relating to Refund (Compounding)
e Fraudulently obtains refund of any CGST/SGST under this Act;

Offence Relating to Goods

e Acquires possession of, concerns himself in transporting, removing, depositing, keeping, concealing,
supplying, or purchasing or

e Deals with goods which he knows/ has reason to believe are liable to confiscation

Offence Relating to Service

e Receives or

e /s in any way concerned with the supply of, or

e Deals with any supply of services

e which he knows/ has reason to believe are in contravention of provisions of this Act
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Falsification/ Cooking of Records (Compounding)

es or substitutes financial records or produces fake accounts and/or documents or furnishes
1Ise information or return with an intention to evade payment of tax due under this Act;

Obstruction to Officers/ Tampering

ucts or prevents any officer in discharge of his duties
ers or destroys material evidence

Proceedings before officer

0 furnish information and/or documents called for by a CGST/SGST officer
hes false information and/or documents during any proceedings

Aiding & Abetting (Compounding)

)r Abets any of the Offences previously enumerated

© Indirect Taxes Committee, ICAl



PROSECUTION

Amount Evaded Amount Evaded Minimum
> 150 lakhs but > 50 lakhs but Offence = 6 Repeat Offence
<250 lakhs = | <150 lakhs = months

Amount Evaded
> 250 lakhs

Up to 5 years
iImprisonment
with fine

Up to 3 years Up to 1 year
iImprisonment iImprisonment

= Up to 5 years
iImprisonment

Exception



Cognizable and Non Bailable

o Offences where tax evaded, ITC availed, refund taken > 150 lakhs
ces relating to invoice

ce of Collection and Non Payment of taxes

ce relating to ITC

All other offences

izable and Bailable

No prosecution except with previous approval of ‘Designated Authority’

Presumption of Culpable Mental State




\

Where Offence is
committed by
Company

\

W h ere Offe nce iS e Fvery person, who at the time of committing of offence
committed by
Company
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e Was in charge and was responsible for conduct of business

e Shall be deemed to be guilty
e And be liable to be proceeded against and punished

e |t is proved that offence committed

e With Consent/ Connivance or Attributable to negligence of
e Director, Manager, Secretary, or Other Officer of Company
e They shall also be deemed guilty

e And be liable to be proceeded against and punished




Where Offence is
committed by LLP,
Firm, HUF or Trust

Person liable for
punishment -
Innocent
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Partner, Kartha and Managing Trustee
Shall be deemed to be guilty
Liable to be proceeded against and punished

Proves that offence was committed

Without his knowledge or

That person had exercised due diligence

To prevent commission of such offence

Then such person shall not be liable for punishment




Any Offence under the Act

Either before or after the institution of prosecution

Can be compounded by a ‘Competent Authority’

On payment by person accused of the Offence

Compounding Amount




Compounding Benefit not available to:

ho has already been allowed to compound offence u/s 92(1)(a) to (g) and (m)
ho has been allowed to compound offence

an offences mentioned above

e provisions of CGST/ SGST/ IGST

n to supplies of value exceeding 1 Crore.
ccused of committing an Offence under this Act and

, 1985

lass of persons as may be prescribed

Compounding of offence under this Act will not affect proceedings under other Acts

Compounding allowed only after paying tax, interest and penalty.
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Maximum =

Minimum = Against the Criminal
Greater of Gl g e ity accused wrt to proceedings if
(Rs.10,000 or 50% el se SRS S offence already initiated
e 5 150% of tax be initiated Y ’
of tax involved) o) compounded shall abate.
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ITY FOR ADVANCED RULINGS
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S.113 of CGST/ SGST Act - Meaning

e Written Decision

e By / Appellate Authority

e On Questions of Applicant

* |n relation of supply of goods/ services
e Proposed to be undertaken
e Being undertaken

e Whether AAR applicable to IGST? —S.27 of
|IGST




Authority Appellate Authority

Qualification,
Once CGST, SGST Eligibility,
Member Appointment
0 Process. S.154(2)(xli)

CC of CGST,
Commissioner of
SGST
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lAppIica nt

Desirous of obtaining ruling

'Application in such form/ manner as prescribed

Question on which ruling sought

Fee




Registration

Whether amounts to Supply

Classification

Applicability of Notification

Valuation




Forward Copy to
Prescribed Officers

I Call upon Officer to
furnish records

Examination of

; application, records

After Hearing Applicant

: & Department

By Order — Admit/
Reject Application

T _

| —
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Question
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Already decided by
FAA/ Tribunal/ any
Court

Pending in Applicant’s
case before FAA/
Tribunal/ any Court

Already decided by
Adjudicating Authority
in Applicant’s case

Pending in any
proceedings in the
Applicant’s case




Examine such further material

v

Hearing of both Applicant & Department

5
L

Pronounce Ruling

If members differ?

Answer - Next Slide




Difference of
opinion

Members of
Appellate
Authority

Members of
Authority

Deemed — No
advance ruling
can be issued

Send to
Appellate
Authority




Differ on any Question

s

State points of difference

A

Make reference to Appellate Authority

\

Hearing & Decision on such Question by
Appellate Authority




Time Limit for
ruling

Copy of Ruling

90 days from
receipt of
Application

Both for Authority
& Appellate
Authority

Duly Signed &
Certified

Provided to
Applicant &
Department




S.118 - Appeal to Appellate Authority

4 N

Who can
appeal

Applicant

Department

P N

Jurisdictional |
CGST/ SGST
Officer

Time Limit

30 days from
receipt of

ruling

N
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Procedure

e After hearing both parties

e Confirm/ Modify the ruling @
|

Time limit to pass order
e 90 days from date of filing

‘ ‘ |
What if members of Appellate Authority differ?

* L

Copy of Order - Applicant & Department
Duly signed & Certified




Who Can rectify -

e Authority & Appellate Authority

What can be rectified?

e Mistake apparent on record
e Can rectification have effect of enhancing tax liability?
e Can rectification be of substantive part of order?

When can they rectify

e Within 6 months from order date




S. 121 - Applicability of Advance Ruling

Order shall be

Applicant

binding
I
| | I I
. Effect on
Jurisdictional .
. Till when? other
tax authority
assessees

Till no change
in law, facts or
circumstance
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_ Obtained through Fraud,
Suppression, Mis-representation

Regular provision apply

Demand could be made u/s 66
and 67

Exclusion Period — Dt of Original
Ruling to Dt of Subsequent Ruling
declaring original ruling as void




ower of SC, AAR & Appellate Authority

Examination on oath

Issuing summons

Compelling production of books




Thank you

Indirect Taxes Committee

The Institute of Chartered Accountants of India
idtc@icai.in : :

You may visit the Indirect Taxes Committee website and register yourselves for regular
Indirect Tax updates and avail free access to all the Indirect Taxes Publication.
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http://www.idtc.icai.org/
http://www.icai.org/
https://www.youtube.com/indirecttaxcommittee

