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Service Tax

Clarification regarding the provisions of Section 73, 76 and 78 of the Finance Act, 1994

a) Issuance of a Show Cause Notice (SCN)

Section 78 of Finance Act 1994 provides that person who has been served notice under the
proviso to sub-section (1) of section 73 for non-payment of service tax due to fraud etc,
then such person shall be liable to pay a penalty equal to 100% of the amount of such
service tax along with the interest and service tax.

However where service tax and interest is paid within a period of 30 days of the date of service of
notice the penalty payable shall be 15% of such service tax.

In this regard, CBEC vide Instruction F. No. 137/46/2015-Service Tax dated August 18, 2015
has clarified the following :

e In a case involving fraud etc. if an assessee pays the tax/duty, interest and penalty equal
to 15% of the tax/duty and makes a request in writing that a written SCN may not be
issued to them, then in such cases the SCN can be oral and the representation against it
can also be oral.

e An assessee can request for an informed waiver of a written SCN if short/non-payment
of tax/duty are intimated to the assessee orally with its quantification and the assessee
indicates in writing that he has been informed about such grounds and he accepts the
grounds and the quantification.

e In case the assessee makes a written request for waiver of a written SCN, the thirty day
period can be computed from the date of receipt of such a letter by the department.

b) Conclusion of proceedings

Section 76 of Finance Act 1994 provides that person who has been served notice under the
proviso to sub-section (1) of section 73 for non-payment of service tax due to reason other
than fraud etc., then such person shall be liable to pay a penalty not exceeding 10% of the
amount of such service tax along with the interest and service tax.

However where service tax and interest is paid within a period of 30 days of the date of service of
notice no penalty shall be payable and proceedings in respect of such service tax and interest shall
be deemed to be concluded




In this regard, CBEC vide Instruction F. No. 137/46/2015-Service Tax dated August 18, 2015
has clarified the following;:

e In cases not involving fraud, suppression of facts, etc., if the assessee pays the tax along
with interest either within 30 days of the date of service of SCN or before the issuance
of SCN, then in such cases proceedings shall be deemed to be concluded.

e Conclusion of proceedings may be approved by an officer equal in rank to the officer
who is competent to adjudicate such cases. The cases can be closed by officers of
DGCEI/Executive Commissionerate/Audit Commissionerate, as the case may be.

e If multiple issues involving different monetary values arise from the same proceedings,
then the sum total involved in all the issues arising from the same proceedings should
be considered for conclusion of proceedings.

e The conclusion of proceedings should invariably be intimated to the assessee in writing

and there should not be a need to issue an adjudication order or to undertake review of
such conclusion of proceedings once intimated.

[Instruction F.No.137/46/2015-Service Tax dated: August 18, 2015]
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