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1. Introduction
1.1 Background

The journey of taxation of services began by seledbxation of just three services on .
1, 1994. The first year collections now appearrg veodest at Rs 407 crore.

After appearing largely as just-anothex- for the first 8 years, with collections toua
Rs3,302 crore in 200D2, service tax took some giant leaps in the nepaafs, both on tt
back of wider coverage as well as increase in e, reaching Rs 60,941 crore in 2@¥B-
Next two years saw the growth somewhat moderatiity @ollections reaching Rs 70,&
crore in 2010-11.

The buoyancy began once again on the back of safiey gnitiatives and Service T
contributed Rs 97, 444 crore during 2Q12,-an increase of nearly 37% over the pre\
year.

While the revenue expectations were often exceadel these years the administral
challenge began to assume unmanageable proporiiblesnewer additions to the list
services often raised issues of overlaps with feipusly existing services, confound
both sides as to whether some activities were téxethe first time or were already cove
under an earlier, even if a little less specifiadhe

There was also a near unanimity across a wideosecfithinkers that potential of service
remained huge and largely untapped. Part of thélgmo identified was the lack
comprehensive taxation of services, not so mut¢hardack of coverage but more on acct
of lack of clarity and significant gaps in existimgfinitions, exposing the tax collecti
process to avoidable leakages and litigation.

Budget 2012 has ushered a new system of taxatisergices; popularly known as Nega
List. The new changes are a paradigm shift frometkisting system where only service:
specified descriptions are subjected to tax. In ke system all services, except tr
specified in the negative list, will be subjecttéxation. For those who like to use modern-
day terminology one could call it taxation of see/version 2.0.

1.2 What is the aim of this Guide?

This guide is aimed at educating the tax payerstla@dax administrators on various asp
of the new concept in order to assist them in gairbetter understanding about the
system of taxation.

It is clarified at the outset that this guide isrelg an educational aid based on a b
understanding of a team of officers of the issltas.neither a "Departmental Circular” nc
manual of instructions issued by the Central Badr&xcise and Customs. To that extel
does not command the required legal backing tarding on either side in any manner. -
guide is being released purely as a measure ditdion so that all stakeholders obtain sc
preliminary understanding of the new issues foratmdransition to the new regime.

1.3 What is the key to using this Guide?

The guide consists of a number of Guidance Notashbf the notes deals with a spe«
topic relating to the negative list. The list oéie educational notes is as follows-
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Guidance Note 8
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Introduction

What is 'service'?

Taxability of a 'service'
Negative List

Place of Provision of Service
Declared Services
Exemptions

Valuation

Rules of Interpretation
Miscellaneous

In addition, the Guide has the following three Hxis:
¢ Exhibit Al - List of services specified in thegagive list
¢ Exhibit A2 - Place of Provision of Service Rul2§12.
¢ Exhibit A3- List of exemptions in mega notificai
1.4 What is the broad scheme of new taxationPhe key features of the new systen

taxation are as follows:

¢ At the outset 'service' has been defined in eldd4) of section65B of the Act.

¢ Section 66B specifies the chargesefvice tax which is essentially that service tai|
be levied on all services provided or agreed tptowided in a taxable territory, otl
than services specified in the negative list.

¢ The negative list of services is contained irtisadb6D of the Act.

¢ Since provision of service in the taxable territasy an important ingredient
taxability, section 66C empowers the Central Gowemt to make rules f
determination of place of provision of service. Endhese provisions the Place
Provision of Services Rules, 2012 have been made.

¢ To remove some ambiguities certain activities haeen specifically defined |
description as services and are referred as Delc&aevices (listed in section 66E).

¢ In addition to the services specified in the negatist, certain exemptions have b
given. Most of the exemptions have been consolitiatea single mega exemption

ease of reference.

¢ Principles have been laid down in section 66F ef Alct for interpretation wherev
services have to be treated differentially for aegison and also for determining

taxability of bundled services.

¢ The system of valuation of services for levy ofvese tax and of availment a
utilization of Cenvat credits essentially remaihe same with only incidental chan
required for the new system of taxation.

Guidance Note 2 -What is Service?

'Service' has been defined in clause (44) of thesextion 65B and means -

¢ any activity

+ for consideration

¢ carried out by a person for another
¢ and includes a declared service.
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The said definition further provides that 'Servib@és not includ-
¢ any activity that constitutes only a transfer itletiof (i) goods or (ii) immovab
property by way of sale, gift or in any other manne

¢ (iii) a transfer, delivery or supply of goods whishdeemed to be a sale of goods wi
the meaning of clause (29A) of article 366 of tleng&litution

¢ atransaction only in (iv) money or (v) actior@blaim
¢ a service provided by an employee to an emplioytdre course of the employment.
¢ fees payable to a court or a tribunal set up uadaw for the time being in force

There are four explanations appended to the defnf 'service' which are dealt with
later part of this Guidance Note. Each of the idggets bulleted above have been expla
in the points below.

2.1 Activity
2.1.1 What does the word 'activity' signify?

'Activity' has not been defined in the Act. In teraf the common understanding of the w
activity would include an act done, a work donedeed done, an operation carried
execution of an act, provision of a facility etcisl a term with very wide connotation.

Activity could be active or passive and would alsdude forbearance to act. Agreeing tc
obligation to refrain from an act or to tolerateaant or a situation has been specifically i
as a declared service under section 66E of the Act.

2.2 Consideration

2.2.1 The phrase 'consideration’ has not been de&d in the Act. What is, therefore, the
meaning of ‘consideration'?

As per Explanation (a) to section 67 of the Actrisideration” includes any amount the
payable for the taxable services provided or tprogided.

Since this definition is inclusive it will not beub of place to refer to the definition
‘consideration’ as given in section 2 (d) of thdidn Contract Act, 1872 as follows-

"When, at the desire of the promisor, the promigesng other person has done or abste
from doing, or does or abstains from doing, or ge@® to do or abstain from doil
something, such act or abstinence or promise lisctalconsideration for the promise”

In simple terms, 'consideration’ means everythieceived or recoverable in return fo
provision of service which includes monetary paytmand any consideration of non-
monetary nature or deferred consideration as welrexharges between establishm
located in a non-taxable territory on one handtardble territory on the other hand.

2.2.2 What are the implications of the condition that activity should be carried out for &
‘consideration'?

¢ To be taxable an activity should be carried qualperson for a '‘consideration’

¢ Activity carried out without any consideration liklonations, gifts or free charities
therefore outside the ambit of service. For exangpéats given for a research wh
the researcher is under no obligation to carryaoparticular research would not b
consideration for such research.

¢ An act by a charity for consideration would be avee and taxable unless otherw
exempted.for exemptions to charities please see Guidance Nof)

¢ Conditions in a grant stipulating merely proper gesaf funds and furnishing
account also will not result in making it a prowaisiof service.

+ Donations to a charitable organization are not iclemation unless charity is obligas
to provide something in return e.g. display or atise the name of the donor ir
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2.2.3 What is the meaning of monetary considerati¢h
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Monetary consideration means any considerationveden the form of money. 'Money' t
been defined in section 65B and includes not oakhdut also cheque, promissory note
of exchange, letter of credit, draft, pay ordeavéler's cheque, money order, poste

electronic remittance or any such similar instrutnen
2.2.4 What is nhon-monetary consideration?

Non-monetary consideration essentially means cosgigm in kind such as the following:
¢ Supply of goods and services in return for prioviof service

¢ Refraining or forbearing to do an act in retusnrovision of service

¢ Tolerating an act or a situation in return foo\psion of a service
¢ Doing or agreeing to do an act in return for smn of service

lllustrations
| I And in return...
A agrees to dry clean B's clothes B agrees to élskphotograph
A agrees not to open dry clean shopBnagrees not to open photography shop in| A's
B's neighborhood neighborhood
A agrees to design B's house B agrees not to olbgectonstruction of A's

house in his neighborhood

A agrees to construct 3 flats for B [ agrees to provide one flat to A without gny
land owned by B monetary consideration

Then

For the services provided by A to B, the acts a&fpBcified in 2nd column are nomonetan
consideration provided by B to A. Conversely, ferwces provided by B to A, simil

reasoning will be adopted.

2.2.5 Is the value of non-monetary consideration iportant?

Yes. The normonetary consideration also needs to be valueddtarmining the tax payal
on the taxable service since service tax is legiethe value of consideration received wl
includes both monetary consideration and moneyevafunon-monetary consideration.

2.2.6 How is the money value of non-monetary congdation determined?

The value of nomonetary consideration is determined as per seéfioaf the Act and tr
Service Tax (Determination of Value) Rules 2006jchhis equivalent money value of st

consideration and if not ascertainable, then devirsl:-

¢ On the basis of gross amount charged for similevice provided to other person in

ordinary course of trade;

¢ Where value cannot be so determined, the equivateobey value of suc
consideration, not less than the cost of provisibservice.

For details please refer to point no 8.1.8 and®81 this Guide.
2.2.7 Are research grant with counter obligation orresearcher to provide IPR rights or

outcome of a research a consideration?

In case research grant is given with counter obbigaon the researcher to provide IPR ri
on the outcome of research or activity undertakéh the help of such grants then the g
is a consideration for the provision of serviceaedearch. General grants for researches
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not amount to a consideration.
2.3 Activity for a consideration

The concept 'activity for a consideration' involvas element of contractual relations
wherein the person doing an activity does so atldsere of the person for whom the acti
is done in exchange for a consideration. An agtidibne without such a relationship
without the express or implied contractual recigyoof a consideration would not be
‘activity for consideration' even though such ativdg may lead to accrual of gains to -
person carrying out the activity.

Thus an award received in consideration for couatiim over a life time or even a singt
achievement carried out independently or withogtprecity to the amount to be recei
will not comprise an activity for consideration.

There can be many activities without consideratiom artist performing on a street does
activity without consideration even though passegrsiay drop some coins in his bowl! k
after feeling either rejoiced or merely out of caspion. They are, however, under
obligation to pay any amount for listening to hior ave they engaged him for his servi
On the other hand if the same person is callecgttopn on payment of an amount of mo
then the performance becomes an activity for aideration.

Provisions of free tourism information, accessraefchannels on TV and a large numb
governmental activities for citizens are some o€ tbxamples of activities withc
consideration.

Similarly there could be cases of payments wittautctivity though they cannot be pu
words as being "consideration without an activitgonsideration itself preupposes
certain level of reciprocity. Thus grant of pockabney, a gift or reward (which has not b
given in terms of reciprocity), amount paid as aliy for divorce would be examples in 1
category. However a reward given for an activityf@ened explicitly on the understandi
that the winner will receive the specified amounteciprocity for a service to be rende
by the winner would be a consideration for suclviser Thus amount paid in cases wi
people at large are invited to contribute to opefineare development (e.g. Linux)
getting an amount if their contribution is finalaccepted will be examples of activities
consideration.

2.3.1 Would imposition of a fine or a penalty for olation of a provision of law be ¢
consideration for the activity of breaking the lawmaking such activity a 'service'?

No. To be a service an activity has to be carrigidfar a consideration. Therefore fines
penalties which are legal consequences of a persmilons are not in the nature
consideration for an activity.

2.3.2 Would the payments in the nature as explaineth column A of the table belov
constitute a consideration for provision of service

S. A B
No.

Nature of payment Whether consideration for service?

1. |Amount received ipWould depend on the nature of dispute. Per se aondunts
settlement of dispute. |are not consideration unless it represents a poxiothe
consideration for an activity that has been caraed If the
dispute itself pertai ns to consideration relattogservice
then it would be a part of consideration.

2. |Amount received 3g$Such advances are consideration for the agreenwnt t
advances f(Tperform a service.
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performance of service.

3. | Deposits returned @gReturned deposits are in the nature of a returned
cancellation  of apconsideration. If tax has already been paid the payer
agreement to provide|aould be entitled to refund to the extent specifigod
service. subject to provisions of law in this regard.

4. | Advances forfeited fqiSince service becomes taxable on an agreemenbvalpra
cancellation of apservice such forfeited deposits would represent
agreement to provide|aonsideration for the agreement that was entertd for
service. provision of service.

5. | Security deposit that [Returnable deposit is in the nature of security laece dc
returnable omnot represent consideration for service. Howevelthié
completion of provisiopdeposit is in the nature of a colorable device wimethe
of service. interest on the deposit substitutes for the comatotn for
service provided or the interest earned has a peite
impact on the consideration charged for service thiech
interest would form part of gross amount received the
service. Also security deposit should not be iru lief
advance payment for the service.

=4

6. | Security depositdf the forfeited deposits relate to accidental dgesadue to
forfeited for damagesinforeseen actions not relatable to provision ofise then
done by service receivgsuch forfeited deposits.
in the course df
receiving a service

7. | Excess payment magéreturned it is not consideration If not returnead retained
as a result of a mistake by the service provider it becomes a part of thealiée
value.

8. | Demurrages payable forhis will be consideration and is covered by clagegeof
use of services beyondub -rule (1) to Rule 6 of the Valuation Rules.

the period initially
agreed upon e.g.
retention of containels
beyond the normal
period.

2.3.3 Can a consideration for service be paid by person other than the persol
receiving the benefit of the service?

Yes. The consideration for a service may be pralidg a person other than the pei
receiving the benefit of service as long as them link between the provision of service
the consideration. For example, holding company peay for services that are providec
its associated companies.

2.4 By a person for another
2.4.1 What is the significance of the phrase 'cared out by a person for another'?

The phrase 'provided by one person to anotherfi&githat services provided by a perso
self are outside the ambit of taxable service. Earof such service would include a senr
provided by one branch of a company to anotheo dsthead office or vice-versa.

2.4.2 Are there any exceptions wherein services priodled by a person to oneself ai
taxable?
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Yes. Two exceptions have been carved out to thergerule that only services provided
a person to another are taxable. These exceptonsined in Explanation 2 of clause (
of section 65B, are:

¢ an establishment of a person located in taxabtéasr and another establishment
such person located in noaxable territory are treated as establishmentdisifnct
persons. [Similar provision exists presently int®ec66A (2)].

¢ an unincorporated association or body of persodsna@mbers thereof are also tre:
as distinct persons. [Also exists presently in paréxplanation to section 65].

Implications of these deeming provisions are thedrise provision of services between s
persons, deemed to be separate persons, woulddidgaFor example, services providec
a club to its members and services provided bythach office of a multinational compe
to the headquarters of the muitional company located outside India would bealtée
provided other conditions relating to taxabilitysafrvice are satisfied.

2.4.3 Are services provided by persons who have foed unincorporated joint ventures
or profit-sharing arrangements liable to be taxed?

The services provided, both by the so constituteadrJprofit sharing association of pers:
(AOP), as well as by each of the individual persomsstituting the JV/AOP will be liable
be taxed separately, subject of course to the avhil of the credit of the tax paid
independent persons to the JV/AOP and as othepalisgssible under Cenvat Rules.

2.4.4 Who is a 'person'? Is it only a natural perso or includes an artificial or a juridical
person?

'‘Person’ is not restricted to natural person. 8Petsas been defined Section 65 B of the
The following shall be considered as persons ferpwrposes of the Act:

¢ an individual
¢ a Hindu undivided family

¢ a company

¢ asociety

¢ a limited liability partnership

¢ afirm

¢ an association or body of individuals, whetheomporated or not

¢+ Government

¢ a local authority, or

¢ every artificial juridical person, not falling thin any of the preceding sub-clauses.

2.4.5 Are Government and local authorities also liale to pay tax?

Yes. However, most of the services provided by@wwernment or local authorities are
the negative list.

2.4.6 What is the rationale behind taxing certain etivities of the Government or loca
authorities?

Only those activities of Government or local auities are taxed where similar
substitutable services are provided by privatetiestiThe rationale is as follows-

¢ to provide a level playing field to private entdien these areas as exemptiol
Government in such activities would lead to contpetiinequities; and

¢ to avoid break in Cenvat chain as the support sesvprovided by Government
normally in the nature of intermediary services.

2.4.7 What is the meaning of 'Government'?
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The phrase '‘Government' has not been defined iAtheAs per clause (23) of section &
the General Clauses Act, 1897 '‘Government' inclbaés Central Government and any S
Government. As per clause (8) of section 3 of #id Act 'Central Government', in relat
to anything done or to be done after the commennerok the Constitution, mean t
President. As per article 53 of the Constitutioa #xecutive power of the Union shall
vested in the President and shall be exercisedirayelther directly or indirectly throug
officers subordinate to him in accordance with @enstitution. Further, in terms of arti
77 of the Constitution all executive actions of Bevernment of India shall be expresse
be taken in the name of the President. Therefdre, Gentral Government means
President and the officers subordinate to him whaxercising the executive powers of
Union vested in the President and in the nameePitesident.

Similarly as per clause (60) of section 3 of then&al Clauses Act, 1897 'St
Government', as respects anything done after themmmcement of the Constitution, sl
have been, in a State the Governor, and in Uniarnitde the Central Government. Furt|
as per article 154 of the Constitution the exeeupower of the State shall be vested ir
Governor and shall be exercised by him either diyreor indirectly through officer
subordinate to him in accordance with the ConsbitutFurther, as per article 166 of
Constitution all executive actions of the Governim@inState shall be expressed to be ti
in the name of Governor. Therefore, State Governmezans the Governor or the offic
subordinate to him who exercise the executive padine state vested in the Governor
in the name of the Governor.

2.4.8 What is a local authority?

Local authority is defined in clause (31) of set&bB and means the following:-
¢ A Panchayat as referred to in clause (d) of lar2d3 of the Constitution
¢ A Municipality as referred to in clause (e) ofiele 243P of the Constitution

¢ A Municipal Committee and a District Board, legaéwntitled to, or entrusted by 1
Government with, the control or management of aioipal or local fund

¢ A Cantonment Board as defined in section 3 ofGhatonments Act, 2006

¢ A regional council or a district council constitdteinder the Sixth Schedule to
Constitution

¢ A development board constituted under article @7the Constitution, or
¢ Aregional council constituted under article 37d&he Constitution.
2.4.9 Are all local bodies constituted by a State @entral Law local authorities?

No. The definition of 'local authority' is very spic as explained in point no 2.4.8 ab
and only those bodies which fall in the definitioomprise 'local authorities'. It would 1
include other bodies which are merely described lasal body by virtue of a local law.

However it may be noted that services by a govemah@uthority by way of any activity
relation to any function entrusted to a municigalinder article 243W of the Constitution
specifically exempt under the mega exemption. ‘@uwental authority' has been define:
the said mega exemption as a board, or an authmrigyy other body established with 9
or more participation by way of equity or contrgl Bovernment and set up by an Act of
Parliament or a State Legislature to carry out famgtion entrusted to a municipality un
article 243W of the Constitution. Thus some of thescal bodies may compri
governmental authorities.

2.4.10 Would various entities like a statutory body corporation or an authority
constituted under an Act passed by the Parliamentroany of the State Legislatures b
'‘Government' or "local authority"?
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A statutory body, corporation or an authority cegbby the Parliament or a State Legisle
is neither 'Government' nor a 'local authority\amild be evident from the meaning of th
terms explained in point nos. 2.3.7 and 2.3.8 abmspectively. Such statutory bo
corporation or an authority are normally createdtly Parliament or a State Legislatur
exercise of the powers conferred under article ¥Bf3and article 154(2)(b) of tl
Constitution respectively. It is a settled positimhlaw GovernmentAgarwal v. Hindustan
Seel AIR 1970 Supreme Court 1150) that the manpowesuwfh statutory authorities
bodies do not become officers subordinate to thesiéent under Article 53(1) of t
Constitution. Such a statutory body, corporatiormrauthority as a juristic entity is sepa
from the state and cannot be regarded as Centfatiade Government and also do not fa
the definition of 'local authority'.

Thus regulatory bodies and other autonomous entitigich attain their entity under an
would not comprise either government or local aritpo

2.4.11 Would services provided by one department ahe Government to anothe
Department of the Government be taxable?

If services are provided by one department of teatfal Government to another departn
of the Central Government or by a department ofadeS5overnment to another departn
of the same State Government then such servicedwmil be taxable as it would amoun
self-service. To be taxable a service has to beiged to another person.

On the other hand if a service is provided by at@érisovernment department to a S
Government department or vice versa or a by a $tatnother State Government or k
Government to an autonomous body, the same woutdXadble if such service does not
in the negative list. It is another matter that trafshe services provided by the Governn
are in the negative list. For details please refgroint no. 4.1 of this Guide.

2.4.12 Would taxable services provided by Governmemwr local authorities still be liable
to tax if they are covered under any other head ofthe negative list or are otherwis
exempted?

No. For example, transport services provided byegamwent to passengers by way of a <
carriage would not be taxable as transport of pagss by stage carriage has separately
specified in the negative list of services. Thectj services provided by the Governmr
or local authorities are taxable only to the extiely are not covered elsewhere i.e. eith
the negative list or in the exemptions.

2.5 Activities specified in the declared list areesvices.

Declared Services are activities that have beenifgge in Section 66 E of the Act. Wh
such activities are carried out by one person footlzer in the taxable territory for
consideration then such activities are taxableisesv For guidance on the declared sen
please refer tGuidance Note 6.

2.6 Activity to be taxable should not constitute oly a transfer in title of goods ol
immovable property by way of sale, gift or in any ther manner

¢ Mere transfer of title in goods or immovable prdpdry way of sale, gift or in any otr
manner for a consideration does not constituteserv

¢ Goods has been defined in section 65B of the Adt\aexy kind of moveable prope
other than actionable claims and money; and inglseurities, growing crops, gr
and things attached to or forming part of the lasmich are agreed to be severed be
sale or under contract of sale'.

¢ Immovable property has not been defined in the Atterefore the definition
immovable property in the General Clauses Act, 188I7be applicable which defin
immovable property to include land, benefits tearmut of land, and things attache
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the earth, or permanently fastened to anythingla¢td to the earth.
2.6.1 What is the significance of the phrase 'trarfier of title'?

Transfer of title' means change in ownership. Meaasfer of custody or possession
goods or immovable property where ownership istraostsferred does not amount to tran
of title. For example giving the property on rentgoods for use on hire would not involv
transfer of title.

2.6.2 What is the significance of the word 'only'n the said exclusion clause in tr
definition of 'service'?

The word 'only" signifies that activities which &bitute only:
¢ transfer of title in goods or immovable propendy;

¢ transfer, supply or delivery which is deemed taleemed sale of goods or constit
or

¢ atransaction in money or an actionable claimeartside the definition of service.

A transaction which in addition to a transfer ¢ietin goods or immovable property invol
an element of another activity carried out or tocheried out by the person transferring
title would not out rightly be excluded from thefidégion of service. Such transactions
liable to be treated as follows-

¢ If two transactions, although associated, are tigoednibly separate transactions t
each of the separate transactions would be assesigubndently. In other words |
discernible portion of the transaction which cansg#is, let's say, a transfer of title
goods, would be excluded from the definition ofvem¥ by operation of the s
exclusion clause while the service portion would ibeluded in the definition ¢
service. For example a builder carrying out anvégtifor a client wherein a flat
constructed by the builder for the client for whiggayments are received
installments and on completion of the constructima title in the flat is transferred
the client involves two elements namely provisidrcanstruction service and trans
of title in immovable property. The two activitiase discernibly separate. The acti
of construction carried out by the builder woultgrefore, be a service and the acti
of transfer of title in the flat would be outsideetambit of service.

¢ In cases of composite transactions, i.e. trangactimovolving an element of provisi

of service and an element of transfer of title @dods in which various elements are
inextricably linked that they essentially form cc@mposite transaction then the na
of such transaction would be determined by theiegpbn of the dominant nature t
laid down by the Supreme Court in BSNL's case. jldgment has been explainec
detail in point no 2.6.3. Although the judgment vgigen in the context of compos
transactions involving an element of transfer tte tof goods by way of sale and
element of provision of service, the ratio woulduady apply to other kind ¢
composite transactions involving a provision ofvess and transfer in title
immovable property or actionable claim.

2.6.3 What is the manner of dealing with compositeansactions which in addition to

transfer of title in goods involve an element of povision of service?

The manner of treatment of such composite trarmatior the purpose of taxation, i.e.
they to be treated as sale of goods or provisiorsaerice, has been laid down by
Honorable Supreme Court in the caseBbérat Sanchar Nigam Limited v. Union of India
[2006(2) STR 161 (SC)]. The relevant paras 42 a@hofdthe said judgment are reprodu
below -

"42. Of all the different kinds of composite traosans the drafters of the 4¢
Amendment chose three specific situations, a wodtdract, a hire purchase cont
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and a catering contract to bring within the fictioha deemed sale. Of these three
first and third involve a kind of service and satehe same time. Apart from these
cases where splitting of the service and supplydeesh Constitutionally permitted
Clauses (b) and (g) of Clause 29A of Art. 366, ¢hierno other service which has b
permitted to be so split. For example the claudesrticle 366(29A) do not cowe
hospital services. Therefore, if during the treattred a patient in a hospital, he or sh
given a pill, can the sales tax authorities taxtthasaction as a sale? Doctors, law
and other professionals render service in the eoairsvhich can it be said that there
sale of goods when a doctor writes out and hands @yprescription or a lawyer draft
document and delivers it to his/her client? Styidpeaking with the payment of fe
consideration does pass from the patient or cltenthe doctor or lawyer for tl
documents in both cases.

43. The reason why these services do not involsalefor the purposes of Entry 54
List Il is, as we see it, for reasons ultimateliribtitable to the principles enunciatec
Gannon Dunkerley's case, namely, if there is atrumsent of contract which may
composite in form in any case other than the exaepin Article 366(294), unless th
transaction in truth represents two distinct anplasate contracts and is discernible
such, then the State would not have the powergdarage the agreement to sell from
agreement to render service, and impose tax ogdlee The test therefore for compo
contracts other than those mentioned in Article 83®A) continues to be did the
parties have in mind or intend separate rightarayisut of the sale of goods. If thi
was no such intention there is no sale even ifcth@ract could be disintegrated. ~
test for deciding whether a contract falls into @ategory or the other is to as whe
the substance of the contract. We will, for the wwvaha better phrase, call this
dominant nature test."

The following principles emerge from the said judgrhfor ascertaining the taxability
composite transactions-

¢ Except in cases of works contracts or cateringtracts [exact words in article 366
(29A) being - service wherein goods, being food or any otherclartof huma
consumption or any drink (whether or not intoxing)i is supplied in any manner
part of the service'l composite transactions cam@osplit into contracts of sale ¢
contracts of service.

¢ The test whether a transaction is a 'compositesaction’ is that did the parties inte
or have in mind that separate rights arise outhef donstituent contract of sale
contract of service. If no then such transactioa isomposite transaction even if
contracts could be disintegrated.

¢ The nature of a composite transaction, except $& cd two exceptions carved out
the Constitution, would be determined by the elemdrch determines the 'domin:i
nature' of the transaction.

m If the dominant nature of such a transactionale ©f goods or immovak
property then such transaction would be treatestial.

m If the dominant nature of such a transactionr@vigion of a service then sL
transaction would be treated as a service and taseduch even if tl
transaction involves an element of sale of goods.

¢ In case of works contracts and 'service whereirdgpbeing food or any other article
human consumption or any drink (whether or not xit@ting) is supplied in ar
manner as part of the service' the 'dominant natst does not apply and sen
portion is taxable as a 'service' This has alsm loselared as a service under sec
66E of the Act. For guidance on these two typesarhposite transactions and
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manner of determining the value portion of senpogtion of such composite transacti
please refer to point nos. 5.8 and 5.9 of this @uig Paper.

¢ If the transaction represents two distinct and sapacontracts and is discernible
such then contract of service in such transactionlevbe segregated and chargeab
service tax if other elements of taxability aregamet. This would apply even if a sin
invoice is issued.

The principles explained above would, mutatis mdisnapply to composite transactis
involving an element of transfer of title in immdle property or transaction in money ol
actionable claim.

2.6.4 Why has notification 12/2003-ST been deleted?

Notification 12/2003 ST exempted so much of the value of all taxabteices as was eqt
to the value of goods and materiatdd (emphasis supplied) by the service provider tc
service recipient subject to condition that therelacumentary proof of such value of gc
and materials. This was necessary under the regfitaxation of services based on speci
descriptions as some of the specified descriptmugd include an element of transfer of 1
in goods.

On the other hand, under the negative list schepegified descriptions of taxable servi
have been done away with and transactions thatvievivansfer of title in goods or ¢
'‘deemed to be sale of goods' under the Constitatierexcluded from the ambit of service
the very definition of service. Therefore if, inetltourse of providing a service, goods
also being sold by a service provider for whichréhis such documentary proof as to
the sale a distinct and a separate transaction ttieractivity of sale of such goods ¢
excluded from the definition of service itself. Tlegssence and intent of notification
12/2003 has, therefore, been fully captured indisfenition of service itself.

2.6.5 Will the goods portion in transactions like anual maintenance contracts o
erection and commissioning or construction be incldible in the value of service
consequent to the deletion of Notification 12/2003T?

All the examples given in the question now comptigerks contracts" and only the serv
portion of such contracts comprise service. By éx@ress provisions contained in
definition of service (which is mandated by consitinal provisions) it is not possible to
the goods portion of works contracts. However thagples of segregation of the value
goods are provided in Rule 2A of the Valuation Rulehus there is no basis for the taxe
of goods in such contracts even after the deletfdhe stated notification.
Even for the sale of any equipment for which a se&teacontract for warranty or after se
services or maintenance is entered the discersddies portion is not to be included in
discernible portion of the value of service. For @actical purposes these will be t
separate contracts. However for artificial segregadf value between goods and service
save either of the taxes on goods or serviceshénefit was neither available earlier ur
the stated notification and the position continteelse the same under the new regime.
2.6.6 "Securities" have been included as goods. Whare securities?
Securities have been defined in section 65B ofAtteas having the same meaning assit
to it in clause (h) of section 2 of the Securit@tract (Regulation) Act, 1956 (42 Of 19
in terms of which 'securities' includes-

¢ Shares, scrips, stocks, bonds, debentures, debesttak or other marketable securi

of a like nature in or of any incorporated companyther body corporate.

+ Derivative.

¢ Security receipt as defined in clause (zg) of sect2 of the Securitisation a
Reconstruction of Financial Assets and Enforcermé®tecurity Interest Act, 2002.
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¢ Units or any other such instrument issued to theestors under any mutual fu
scheme.

¢ Any certificate or instrument (by whichever naméedd), issued to any investor by &
issuer being a special purpose distinct entity tvipossesses any debt or receive
including mortgage debt, assigned to such entitg,acknowledging beneficial inter.
of such investor in such debt or receivable, inicigdnortgage debt, as the case
be;

¢+ Government securities;

¢ Such other instruments as may be declared bgéméral Government to be securities.

¢ Rights or interest in securities.

2.6.7 What are the implications of inclusion of 'seurities’ as 'goods'?

The definition of ‘goods' has essentially been dwed from the Sale of Goods Act, 1¢
with the only variation that in the inclusion clausf the said definition the phrase 'stocks
shares' been replaced with 'securities'. In eftbetiefore, activities that are in the natur
only transfer of title by way of sale, redemptiggurchase or acquisition of securities
principal-toprincipal basis, excluding services of dealerskeérs or agents in relation
such transactions, are outside the ambit of 'sesvielowever activities which are not in
nature of transfer of title in securities (for exalena person agreeing not to exercise his
in a security for a given period of time for a caesation) would not be included in t
exclusion clause to the definition of 'service.

2.6.8 What is a derivative?

As per in clause (ac) of section 2 of the Secwi@®ntract (Regulation) Act, 1956 (42
1956) "derivative" includes—

(A) a security derived from a debt instrument, shéwan, whether secured or unsect
risk instrument or contract for differences or atlyer form of security;

(B) a contract which derives its value from thé&es, or index of prices, of underlyi
securities.

The definition of 'derivatives' in the said Actaa inclusive definition. Moreover, it may
noticed that as per the said definition 'derivatineludes security derived from a 'contrac
difference’ which is of a very wide ambit.

It would thus be prudent to keep in mind definiti@inderivatives as contained in Clause
of Section 45U of the RBI Act, 1935 as per whiclderivates' means an instrument, tc
settled at a future date, whose value is derivech fthange in interest rate, foreign exche
rate, credit rating from credit index, price of getes (also called "underlying”), or
combination of a more than one of them and includésrest rates swaps, forward |
agreements, foreign currency swaps, foreign cuyrempee swaps, foreign currency optic
foreign currencyrupee options or such other instruments as maypbeifeed by the Bar
from time-to-time. Transactions, including over the countengetions, in such securit
would therefore be out of the ambit of definiticinservice'.

However if some service charges or service feekoumentation fees or broking charge
such like fees or charges are charged, the samédvb@uconsiderations for provision
service and chargeable to service tax.

2.6.9 Would buying or selling of mutual funds or dbentures be a 'service'?

No. buying or selling of mutual funds or debentuvesuld not be a service as the s
would be a transaction in securities.

2.6.10 Whether the service tax would be chargeabts the 'entry and exit load' amoun
charged by a mutual fund to the investor?
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As per the definition of 'service' only activitiegiich are in the nature of transfer of title
goods (which includes securities) are excludeda&snsideration for the transfer of title
mutual funds the investors pay amounts equal to MAlhe mutual fund. Entry or exit log
are in the nature of consideration for documentatioovering initial expenses, as
management etc. Hence service tax would be levabkich entry and exit loads.

Service tax would also be leviable on fund managenaetivity undertaken by an as
management company (AMC) for which an AMC chardes mutual fund an ‘investme
and advisory fee', in accordance with provisionst@med in the SEBI regulation.

2.6.11 What is the meaning of ‘immoveable propert®

‘Immoveable property’ has not been defined in the. Aherefore, the definition
'immoveable property as given in clause (26) of @eneral Clauses Act, 1897 has tc
taken as per which "immovable property” shall inguand, benefits to arise out of land,
things attached to the earth, or permanently fastém anything attached to the earth.

2.7 Activity to be taxable should not constitute meely a transfer, delivery or supply ol
goods which is deemed to be a sale of goods withime meaning of clause (29A) «
article 366 of the Constitution.

2.7.1 What are 'deemed sales' defined in article 829A)7?
The six categories of deemed sales as definediaheaB66(29A) of the Constitution are -

¢ transfer, otherwise than in pursuance of a contgproperty in any goods for ca
deferred payment or other valuable consideration

¢ transfer of property in goods (whether as good& @ome other form) involved in t
execution of a works contract

¢ delivery of goods on hire-purchase or any systépayment by instalments

¢ transfer of the right to use any goods for any paep(whether or not for a specif
period) for cash, deferred payment or other vakiabhsideration

¢ supply of goods by any unincorporated associatiobaaly of persons to a mem|
thereof for cash, deferred payment or other vakiabhsideration

+ supply, by way of or as part of any service or my ather manner whatsoever,
goods, being food or any other article for humansconption or any drink (whether
not intoxicating), where such supply or servicefoiscash, deferred payment or ot
valuable consideration.

2.7.2 Once transfer of title by way of sale of goadis specifically excluded, what is tr
need to exclude deemed sales specifically?

Some categories of deemed sales do not involvesfaamof title in goods like transfer
goods on hirgagurchase or transfer of right to use goods. Accwlgi deemed sales he
been specifically excluded.

2.7.3 Is there a possible conflict between exclusiof transactions covered under Article
366 (29A) and activities that have been declared asrvices under section 66E?

No. Activities specified under section 66E, whiak eelated to transactions that are dee
as sales under article 366 (29A), have been céyefpkecified to ensure that there is
conflict. This would be evident from the followinlgustrations-

¢ Transfer of property in goods (whether as goods @ome other form) involved in t
execution of a works contract is a category of dmkrsales. On the other hand
declared list entry is limited to the service pamtin execution of a works contract.

¢ Delivery of goods on hirpurchase or any system of payment by instalmerdease
to be a sale under article 366 (29A), while thexteed declared service list entry
limited to activities related to delivery of goods hirepurchase or any system
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payment by instalments.

¢ Transfer of the right to use any goods for any psep(whether or not for a specif
period) for cash, deferred payment or other vakigoinsideration is again a speci
category of deemed sales. The declared list entgjaiuse (f) of section 66E specit
transfer of goods by way of hiring, leasing or tiseg or in any such manner with
involving transfer of right to use goods as a detlaervice.

¢ Supply, by way of or as part of any service or ny @ther manner whatsoever,
goods, being food or any other article for humansconption or any drink (whether
not intoxicating), where such supply or servicefoiscash, deferred payment or ot
valuable consideration is a deemed sale of goodsh Supply takes place
restaurants or in catering. On the other hand elgsof section 66E restricts t
declared service to service portion in an actiwtyere such supply of food or drir
takes place.

It is thus evident that the activities specified deslared services in section 66E do
encroach upon the area of deemed sales. In fact ohdee declared services have b
specified with the intent of clarifying the distiian between deemed sales and activ
related thereto which are outside the realm of ageksales but qualify as a service.

2.8 Transactions only in money or actionable claimdo not constitute service

2.8.1 What kind of activities would come under ‘transaction only in money'?
¢ The principal amount of deposits in or withdrasveibm a bank account.
¢ Advancing or repayment of principal sum on loaisémeone.

¢ Conversion of Rs 1,000 currency note into one rupmas to the extent amount
received in money form.

2.8.2 Would a business chit fund comes under ‘traastion only in money'?

In business chit fund since certain commission ivecefrom members is retained by
promoters as consideration for providing serviaegalation to the chit fund it is not
transaction only in money. The consideration resgivor such services is theref
chargeable to service tax.

2.8.3 Would the making of a draft or a pay order bya bank be a transaction only i
money?

No. Since the bank charges a commission for préparaf a bank draft or a pay order i
not a transaction only in money. However, for aftdoat a pay order made by bank
service provided would be only to the extent of ogssion charged for the bank draft or
order. The money received for the face value ohsastrument would not be considerat
for a service since to the extent of face valueghef instrument it is only a transactior
money.

2.8.4 Would an investment be transaction only in mwey?

Investment of funds by a person with another foicwhthe return on such investmen
returned or repatriated to the investors withotdingng any portion of the return on si
investment of funds is a transaction only in mon€jus a partner being admitted i
partnership against his share will be a transadtiomoney. However, if a commission
charged or a portion of the return is retained easise charges, then such commissio
portion of return is out of the purview of transantonly in money and hence taxable. A
if a service is received in lieu of an investmenivould cease to be a transaction onl
money to the extent the investment representsahsideration for the service received.

2.8.5 What is the significance of Explanation 2 tthe definition of service in clause (4«
of section 65B of the Act?
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The said Explanation 2 clarifies that transactiormoney does not include any activity
relation to money by way of its use or conversignchsh or by any other mode, from
form, currency or denomination to another form,reocy or denomination for which
separate consideration is charged. The implicatanhis explanation are that while m
transactions in money are outside the ambit ofiserany activity related to a transactiol
money by way of its use or conversion by cash orabhy other mode, from one for
currency or denomination to another form, curreocgenomination would not be treatec
a transaction in money if a separate considerasiamarged for such an activity. While
transaction in money, pee, would be outside the ambit of service the edlactivity, fo
which a separate consideration is charged, wouldb@dreated as a transaction of money
would be chargeable to service tax if other elesehtaxability are present. For examp
foreign exchange dealer while exchanging one cawefor another also charges
commission (often inbuilt in the difference betwdbe purchase price and selling price
forex). The activity of exchange of currency, ger-would be a transaction only in mor
the related activity of providing the services oheersion of forex, documentation and o
services for which a commission is charged sepgrateuld be very much a 'service'.

2.8.6 Would debt collection services or credit corl services be considered to
transaction only in money?

No. Such services provided for consideration axalike.

2.8.7 What are actionable claims?

As per section 3 of the Transfer of Property A&93 actionable claims means a clair
any debt, other than a debt secured by mortgagarabvable property or by hypothecat
or pledge of movabl@roperty or to any beneficial interest in movabtegerty not in th
possession, either actual or constructive, of taenant, which the Civil Courts recognize
affording grounds for relief, whether such debtbeneficial interest be existent, accru
conditional or contingent.

lllustrations of actionable claims are -
¢ Unsecured debts
¢ Right to participate in the draw to be held iottery.

2.8.8 If an unsecured debt is transferred to a that person for a consideration would thi:
activity be treated as service?

No. Since unsecured debt is an actionable claitrgaresaction only in such actionable cl:
Is outside the ambit of service. However if a sviee or processing fee or any other ch
is collected in the course of transfer or assigrtme@fna debt then the same would
chargeable to service tax.

2.8.9 Would sale, purchase, acquisition or assignmieof a secured debt like a mortgag
also constitute a transaction in money?

Yes. However if a service fee or processing feanyr other charge is collected in the co
of transfer or assignment of a debt then the samddibe chargeable to service tax.

2.8.10 What is the scope of 'beneficial interest imoveable property' in the definition of
actionable claim?

Black's Law Dictionary defines 'beneficial intetest follows-

"A right or expectancy in something (such as attarsan estate), as opposed to |
title to that thing. For example, a person withemdficial interest in a trust recei
income from the trust but does not hold legal titlehe trust property"

Therefore 'beneficial interest in moveable propegya right or expectancy in a movee
property like right to receive income accruing fraimoveable property. It may be noted
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accrual of income from a moveable property couldrbthe nature of a consideration fc
taxable service, e.g. a hiring fees or a licenge decruing on hiring or licensing of
moveable property. In such a situation the senbeéng provided in relation to su
moveable property would not be covered in the estchuclause. It is only if the benefic
interest in such property is transferred to anopfeson for a consideration that the acti
of transferring the beneficial interest would be@ed.

2.8.11 Would vouchers that entitle a person to emjoa service, for example a healt
club, be an actionable claim?

No. Such a voucher does not create a 'beneficiatdst' in a moveable property but ¢
entitles a person to enjoy a particular serviceafsmgle or specified number of times.

2.8.12 Would recharge vouchers issued by service mgpanies for enabling
clients/consumers to avail services like mobile plhe communication, satellite T\
broadcasts, DTH broadcasts etc be 'actionable clais®?

No. Such recharge vouchers do not create a 'beddfiterest’ in a moveable property
only enable a person to enjoy a particular service.

2.9 Provision of service by an employee to the engyler is outside the ambit of service

2.9.1 Are all services provided by an employer tohe employee outside the ambit «
services?

No. Only services that are provided by the emploiedhe employer in the course
employment are outside the ambit of services. Sesviprovided outside ambit
employment for a consideration would be a sera®. example, if an employee provi
his services on contract basis to an associate aoynpf the employer, then this would
treated as provision of service.

2.9.2 Would services provided on contract basis by person to another be treated &
services in the course of employment?

No. Services provided on contract basis i.e. ppialeioprincipal basis are not servic
provided in the course of employment.

2.9.3 Would amounts received by an employee from ¢hemployer on premature
termination of contract of employment be chargeabléo service tax?

No. Such amounts paid by the employer to the enggldpr premature termination o
contract of employment are treatable as amount$ipaielation to services provided by
employee to the employer in the course of employnidance, amounts so paid would
be chargeable to service tax. However any amoudtfpanot joining a competing busine
would be liable to be taxed being paid for provigdthe service of forbearance to act.

2.9.4 What is the status of services provided by saal workers or contract labour?
If Then......

Services provided by casual worker |Tdese are services provided by the worker in
employer who gives wages on daily basisthe course of employment
the worker

Casual workers are employed by |Services provided by the workers to the
contractor, like a building contractor orl@ntractor are services in the course| of
security services agency, who deploys themployment and he nce not taxable.
for execution of a contract or for provision|éfowever, services provided by the
security services to a client contractor to his client by deploying sych
workers would not be a service provided| by
the workers to the client in the course| of
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employment. The consideration received by
the contractor would therefore be taxable if
other conditions of taxability are present.

2.10 Explanations to the definition of 'service'

¢ Explanation 1 clarifies that 'service' does not cover functiongloties performed t
Members of Parliament, State Legislatures, Pan¢hdyanicipalities or any oth
local authority, any person who holds any post tinspance of the provisions of
Constitution or any person as a Chairperson or anb&e or a Director in a bo
established by the Central or State Government®aal authority and who is n
deemed as an employee.

¢ Explanation 2 clarifies that transaction in money does not inelwhy activity i
relation to money by way of its use or conversigrchsh or by any other mode, fr
one form, currency or denomination to another foommrency or denomination 1
which a separate consideration is charged.' (plesfee to point no 2.8.5 for furth
guidance on this)

¢ Explanation 3 creates two exceptions, by way of a deeming prowjsio the gener
rule that only services provided by a person totlamoare taxable. As per the
deeming provisions establishment of a person ldcdte taxable territory ar
establishment of such person located in teable territory are deemed to
establishments of distinct persons. Further anaamporated association or body
persons and members thereof are also deemed awmtseparsons. For implicatic
please see point no 2.4.2 of this Guide.

¢ Explanation 4 explains that a branch or an agency of a persavugfr which th
person carries out business is also an establighwhench person.

Guidance Note 3 - Taxability of Services

The taxability of services or the charge of sert@&oehas been specified in section 66B o
Act. To be a taxable a service should be -

¢ provided or agreed to be provided by a pers@ntiher
¢ in the taxable territory
¢ and should not be specified in the negative list.
3.1 Provided or agreed to be provided
3.1.1 What is the significance of the phrase 'agrddo be provided'?

The phrase "agreed to be provided" has been retdinm the definition of taxable servi
as contained in the erstwhile clause (105) of sedB5 of the Act. The implications of tl
phrase are-

¢ Services which have only been agreed to be provimechre yet to be provided
taxable

¢ Receipt of advances for services agreed to be gedvbecome taxable before
actual provision of service

¢ Advances that are retained by the service providethe event of cancellation
contract of service by the service receiver becameable as these repres
consideration for a service that was agreed tartéged.

3.1.2 Does the liability to pay the service tax oa taxable service arise the moment it
agreed to be provided without actual provision of arvice?

No. The point of taxation is determined in termshaf Point of Taxation Rules, 2011. As
these Rules point of taxation is -
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¢ the time when the invoice for the service provideagreed to be provided is isst

¢ if invoice is not issued within prescribed time ipdf 30 days except for specifi
financial sector where it is 45 days) of completadrprovision of service then the d
of completion of service;

¢ the date of receipt of payment where payment isived before issuance of invoice
completion of service.

Therefore agreements to provide taxable servicdisbecome liable to pay tax only

issuance of invoice or date of completion of sexvidnvoice is not issued within prescrit
period of completion or on receipt of payment. Bpecific cases covered under the

Rules, including continuous supply of service, peaefer to the Point of Taxation Ru
2011.

3.2 Provided in the taxable territory
¢ Taxable territory has been defined in section 668@ Act as the territory to which t

Act applies i.e. the whole of territory of Indiahet than the State of Jammu
Kashmir.

¢ "India" includes not only the land mass but itsiterial waters, continental she
exclusive economic zone or any other maritime zasedefined in the Territori
Waters, Continental Shelf, Exclusive Economic Zane Other Maritime Zones A
1976 (- of 1976); the sdaed and the subsoil underlying the territorial wsit¢he ai
space above its territory and territorial watersd dhe installations structures ¢
vessels located in the continental shelf of Inchd ¢éhe exclusive economic zone
India, for the purposes of prospecting or extractiw production of mineral oil al
natural gas and supply thereof.

¢ Detailed rules called the Place of Provision ofvider Rules, 2012 have been m
which determine the place of provision of servicepehding on the nature ¢
description of service.

¢ Please refer to Guidance Note 5 relating to thedPta Provision of Service Rul
2012.

3.3 Service should not be specified in the negatilist

As per section 66B, to be taxable a service shoatdbe specified in the negative list.
negative list of services has been specified irtiae®6D of the Act. For the sake
simplicity the negative list of services has beeproduced irExhibit Al to this Guidanc
Paper. For guidance on the negative list pleage teGuidance Note 4.

3.4 Relevant Questions relating to taxability of sices

3.4.1 How do | know that | am performing a taxableservice in the absence of a positi
list?

The drill to identify whether you are providing tble service is very simple. Pose
guestions listed in Step 1 and Step 2 below-

Step 1

To determine whether you are providing a 'Service'

Pose the following questions to yourself

S.NO. QUESTION ANSWER
1 2

1. |Am | doing an activity (including, but not limdeto, an activity Yes
specified in section 65E of the Act) for anothersoa*?
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Am | doing such activity for a consideration? Yes

Does this activity consist only of transfer ofletiin goods or No
immovable property by way of sale, gift or in arther manner?

No

(%)

4. | Does this activity constitute only a transfedjady or supply of good
which is deemed to be a sale of goods within thammg of claus
(29A) of article 366 of the Constitution

5. | Does this activity consist only of a transactiormoney or actionable No
claim?

1%

6. [Is the consideration for the activity in the matwf court fees for @ No
court or a tribunal?

7. |Is such an activity in the nature of a servicevjgted by an employge No
of such person in the course of employment?

8. |Is the activity covered in any of the categogpscified in Explanatio No

1 or Explanation 2 to clause (44) of section 65Bhef Act

[*if you are a person doing business through aal#isthhment located in the taxable territ
and another establishment located in non taxabl#toly OR a association or body
persons or a member thereof then please see EXplaisato clause (44) of section 65B
the Act before answering this question]

If the answer to the above questions is as peatisgvers indicated in column 2 of the te
above THEN you are providing a service.

Step 2
To determine whether service provided by you is taable
If you are providing a 'service' (Step 1) and tpese the following Questions to yourself-

>

S.NO. QUESTION ANSWER
1 2
1. |Have | provided or have | agreed to provide #mwise? Yes

Have | provided or agreed to provide the servinethe taxable¢ Yes

territory?

1”4

2. |Is this activity entirely covered in any of thengces described in the No
negative list of services specified in section Gfhe Act?

If the answer to the above questions is also ashgeanswers given in column 2 of the t:
above THEN you are providing a 'taxable service'

3.4.2 Will I have to pay service tax for all taxal® services provided in the taxabl
territory?

No. You will not have to pay service tax on taxaddevices provided by you in the followi
cases:

¢ if in the previous financial year the aggregateieadf taxable services provided by
was less than Rs. 10 lakh and in the present fiaagear the aggregate value
taxable services provided by you is also less Raid0 lakh, (you start paying serv
tax after crossing the threshold of Rs 10 laktihéf taxable service provided by yo
covered under any one of the exemptions issuedrsedtion 93 of the Act.

3.4.3 How do | know that the service provided by mes an exempt service?
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There are certain exemption notifications that Haeen issued under section 93 of the A
which the main exemption no. 25/20%4-dated 20/6/12 has 39 heads (mega notificatit
the service provided by you fits into the naturd description of services specified in th
notifications then the service being provided by y® an exempted service. For the sak
convenience the proposed mega exemption has beeoduveed inExhibits A3 of this
Guide.

3.4.4 Are declared services also covered by exengrts?
Yes.
3.4.5 Are services other than declared services @xle?

Yes. All services, whether declared or not, whioh @overed under Section 66B of the
are taxable if elements of taxability are pres&he only purpose behind declaring activi
as service is to bring uniformity in assessmerguah activity across the country.

Guidance Note 4 - Negative List of Services

In terms of Section 66B of the Act, service taxiwé leviable on all services provided in
taxable territory by a person to another for a mweration other than the services specifie
the negative list. The services specified in thgatige list therefore go out of the ambit
chargeability of service tax. The negative listsafrvice is specified in the Act itself
Section 66 D. For sake of ease of reference thativeglist of services is given iExhibit
Al. In all, there are seventeen heads of servicahthae been specified in the negative
The scope and ambit of these is explained in daebsv.

4.1 Services provided by Government or local authaty

4.1.1 Are all services provided by Government or kal authority covered in the
negative list?

No. Most services provided by the Central or S&d®ernment or local authorities are in
negative list except the following :

(a) services provided by the Department of Postawhy of speed post, express pa
post, life insurance, and agency services carngen payment of commission on r
government business;

(b) services in relation to a vessel or an airdrafide or outside the precincts of a pot
an airport;

(c) transport of goods and/or passengers;

(d) support services, other than those covered aysels (a) to (c) above, to busir
entities.

4.1.2 Would the taxable services provided by the Gernment be charged to tax if the'
are otherwise exempt or specified elsewhere in tmegative list?

No. If the services provided by the governmentamal authorities that have been exclL
from the negative list entry are otherwise spedifie the negative list then such serv
would also not be taxable.

4.1.3 'Government’ has not been defined in the ActWhat is the meaning o
Government?

Please refer to point no. 2.4.7.

4.1.4 Are various corporations formed under CentralActs or State Acts or variou:
government companies registered under the CompanieAct, 1956 or autonomou
institutions set up by a special Acts covered undehe definition of ‘Government'?

No. For detailed analysis please refer to poin21.10.
4.1.5 What entities are then covered under '‘Governent'?
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'‘Government’ would include various departments afiices of the Central or Ste
Government or the U.T. Administrations which caoryt their functions in the name and
order of the President of India or the Governoa &tate.

4.1.6 Would a department of the Government need tget itself registered for each ¢
the services listed in answer to Q. No.4.1.1 above?

For the support services provided by the Governpagher than where such support ser
are by way of renting of immovable property, to ibess entities government departm:
will not have to get registered because servicentdixbe payable on such services by
service receiver i.e. the business entities rewsgivihe service under reverse chi
mechanism in terms of the provisions of sectiono68he Act and the notification issu
under the said section as well Service Tax Rul@d4 1For services mentioned at (a) to («
the list (point 4.1.1 above refers) tax will be pble by the concerned department.

4.1.7 What is the meaning of "support services" wiah appears to be a phrase of wic
ambit?

Support services have been defined in section 63BeoAct as 'infrastructural, operatior
administrative, logistic marketing or any other pogt of any kind comprising functions tl
entities carry out in ordinary course of operatitihsmselves but may obtain as service
outsourcing from others for any reason whatsoevet shall include advertisement ¢
promotion, construction or works contract, rentiofj movable or immovable proper
security, testing and analysis.

Thus services which are provided by governmengims of their sovereign right to busin
entities, and which are not substitutable in anyimea by any private entity, are not sup|
services e.g. grant of mining or licensing rightgodit of government entities establishe«
a special law, which are required to be auditedCB¥s under section 18 of the Comptro
and AuditorGeneral's (Duties, Powers and Conditions of Seyvias, 1971 (such servic
are performed by CAG under the statue and canngieo®rmed by the business en
themselves and thus do not constitute supportcesyi

4.1.8 Will the services provided by Police or secity agencies to PSUs or corporat
entities or sports events held by private entitiebe taxable?

Yes. Services provided by government security aigesrare covered by the main portior
the definition of support service as similar seegican be provided by private entities. In
case it is also covered by the inclusive portiorthe definition. However the tax will |
actually payable on reverse charge by the recipient

4.1.9 What is the meaning of local authority?
Please refer to point no 2.4.8 and 2.4.9.

4.1.10 Department of Posts provides a number of seces. What is the status of thos
services for the purpose of levy of service tax?

As per subelause (i) of clause (a) of section 66D servicesvigied by the Department
Posts by way of speed post, express parcel ptsinurance, and agency services ca
out on payment of commission on non governmentnassi are excluded from the nege
list. Therefore, the following services provided Dgpartment of Posts are not liable
service tax.

¢ Basic mail services known as postal services sagioat card, inland letter, book p
registered post provided exclusively by the Departhof Posts to meet the univel
postal obligations.

¢ Transfer of money through money orders, operatigawvings accounts, issue of po
orders, pension payments and other such services.

4.1.11 Would agency or intermediary services on camission basis (distribution o
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mutual funds, bonds, passport applications, collein of telephone and electricity bills)
which are provided by the Department of Posts to no-government entities be liable ti
service tax?

Yes. Agency services carried out on payment of c@sion on non government business
excluded from the negative list entry relating éovices provided by Government or a Ic
authority.

4.2 Services provided by Reserve Bank of India

4.2.1 Are all services provided by the Reserve Bark India in the negative list?
Yes. All services provided by the Reserve Banknoid are in the negative list.
4.2.2 What about services provided to the ReserveaBk of India?

Services provided to the Reserve Bank of Indiarmein the negative list and would
taxable unless otherwise covered in any other entilye negative list.

4.2.3 Would services provided by banks to RBI be sb taxable?

Yes. Services provided by banks to RBI would beltée as these are neither in the neg
list nor covered in any of the exemptions.

4.3 Services by a foreign diplomatic mission locaten India

Any service that is provided by a diplomatic missaf any country located in India is in-
negative list. This entry does not cover servicésany, provided by any office -
establishment of an international organization.

4.4 Services relating to agriculture or agriculturd produce.

The services relating to agriculture or agricultymaoduce that are specified in the nege
list are services relating to -

¢ agricultural operations directly related to prodmet of any agricultural produ
including cultivation, harvesting, threshing, pl@nbtection or seed testing;

¢ supply of farm labour;

¢ processes carried out at the agricultural farmuiiclg tending, pruning, cuttin
harvesting, drying cleaning, trimming, sun dryifignigating, curing, sorting, gradir
cooling or bulk packaging and such like operatiavisich do not alter essent
characteristics of agricultural produce but makesnily marketable for the prime
market;

¢ renting of agro machinery or vacant land with otheut a structure incidental to
use;

¢ loading, unloading, packing, storage and wareingusf agricultural produce;
¢ agricultural extension services;

¢ services provided by any Agricultural Produce Mérige Committee or Board
services provided by commission agent for saleuothmse of agricultural produce;

4.4.1 What is the meaning of 'agriculture'?

'‘Agriculture’ has been defined in the Act as caliion of plants and rearing or breeding
animals and other species of life forms for foddse, fuel, raw materials or other simi
products but does not include rearing of horses.

4.4.2 Are activities like breeding of fish (piscicliure), rearing of silk worms
(sericulture), cultivation of ornamental flowers (floriculture) and horticulture, forestry
included in the definition of agriculture?

Yes. These activities are included in the definitod agriculture.
4.4.3 What is the meaning of agricultural produce?
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Agricultural produce has also been defined in sect5B of the Act which means &
produce of agriculture on which either no procegstndone or such processing is done
usually done by a cultivator or producer which doesalter its essential characteristics
makes it marketable for primary market. It alsdudes specified processes in the defini
like tending, pruning, grading, sorting etc. whiolay be carried out at the farm or elsew|
as long as they do not alter the essential charstits.

4.4.4 Would plantation crops like rubber, tea or cffee be also covered unde
agricultural produce?

Yes. Such plantation crops are also covered urgterudtural produce.
4.4.5 Would potato chips or tomato ketchup qualifyas agricultural produce?

No. In terms of the definition of agricultural preck, only such processing should be ca
out as is usually done by cultivator producers Wwiidoes not alter its essential characteri
but makes it marketable for primary market. Potatups of tomato ketchup ¢
manufactured through processes which alter thentabeharacteristic of farm produ
(potatoes and tomatoes in this case).

4.4.6 Would operations like shelling of paddy or eéaning of wheat carried out outsid
the farm be covered in the negative list entry reldng to agriculture as sub<lause (iii) of
clause (d) of section 66D relating to services byay of processes carried out at ¢
agricultural farm?

The said sulzlause (iii) also includes 'such like operationsolhdo not alter the essen
characteristic of agricultural produce'. Therefaetivities like the processes carried oL
agricultural farm would also be covered if the saane performed outside the agricultt
farm provided such processes do not alter the Bakeharacteristics of agricultural prodt
but only make it marketable in the primary markiéterefore, cleaning of wheat would
covered in the negative list entry even if the s@raone outside the farm. Shelling of pa
would not be covered in the negative list entratia to agriculture as this process is n
done on a farm but in a rice sheller normally ledaaway from the farm.

However, if shelling is done by way of a servioe ion job work then the same would
covered under the exemption relating to 'carryinga intermediate production proces:
job work in relation to agricultur

4.4.7 Would agricultural products like cereals, puses, copra and jaggery be covered
the ambit of 'agricultural produce’ since on these products certain amount of
processing is done by a person other than a cultit@ or producer?

'‘Agricultural produce' has been defined in cladgeof section 65B as 'any produce resul
from cultivation or rearing of plants, animals mding all life- forms, on which either r
further processing is done or such processing me @&s is usually done by the cultivato
producer which does not alter essential charatteyisf agricultural produce but make
marketable for primary market'. The processes copl&ed in the said definition are thi
as are 'usually done by the cultivator or producer’

4.4.8 Would the processes of grinding, sterilizinggxtraction packaging in retail packs
of agricultural products, which make the agricultural products marketable in retail
market, be covered in the negative list?

No. Only such processes are covered in the negbdgiverhich makes agricultural prodt
marketable in the primary market.

4.4.9 Would leasing of vacant land with a green hee or a storage shed meant fi
agricultural produce be covered in the negative li&®

Yes. In terms of the specified services relatingdaculture 'leasing' of vacant land witr
without structure incidental to its use' is coveirethe negative list. Therefore, if vacant |
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has a structure like storage shed or a green Hmikeon it which is incidental to its use
agriculture then its lease would be covered untenegative list entry.

4.4.10 What is the meaning of agricultural extensioservices?

Agricultural extension services have been defimeseiction 65B of the Act as applicatior
scientific research and knowledge to agriculturedcpces through farmer education
training.

4.4.11 What are the services referred to in the natjve list entry pertaining to
Agricultural Produce Marketing Committee or Board?

Agricultural Produce Marketing Committees or Boasis set up under a State Law
purpose of regulating the marketing of agricultyyedduce. Such marketing committee:
boards have been set up in most of the States ravitlp a variety of support services
facilitating the marketing of agricultural produleg provision of facilities and amenities |il
sheds, water, light, electricity, grading facilgietc. They also take measures for preve
of sale or purchase of agricultural produce belogvrhinimum support price. APMCs coll
market fees, license fees, rents etc. Servicesigedvby such Agricultural Produ
Marketing Committee or Board are covered in theatigg list. However any servi
provided by such bodies which is not directly rethto agriculture or agricultural prodt
will be liable to tax e.g. renting of shops or athbeoperty.

4.5 Trading of goods

4.5.1 Would activities of a commission agent or dearing and forwarding agent whc
sells goods on behalf of another for a commissiorebncluded in trading of goods?

No. The services provided by commission agent@earing and forwarding agent are nc
the nature of trading of goods. These are auxilfarytrading of goods. In terms of {
provision of clause (1) of section 66F referenca ®ervice does not include reference
service used for providing such service. (For guegaon clause (1) of section 66F ple
refer to Guidance Note 9) Moreover the title in gwods never passes on to such agel
come within the ambit of trading of goods.

4.5.2 Would future contracts in commodities be coved under trading of goods?

Yes. Futures contracts would be covered underrigadi goods as these are contracts w
involve transfer of title in goods on a future data pre-determined price.

4.5.3 Would commodity futures be covered under traithg of goods?

Yes. In commodity futures actual delivery of goattses not normally take place and
purchaser under a futures contract normally offa#tebligations or closes out by selling
equal quantity of goods of the same descriptioneurashother contract for delivery on
same date. There are, therefore, two contractalefpairchase involved which would fall
the category of trading of goods.

4.5.4 Would auxiliary services relating to future ontracts or commodity futures be
covered in the negative list entry relating to tradghg of goods?

No. Such services provided by commodity exchantgssiog houses or agents would no
covered in the negative list entry relating to ingdof goods.

4.6 Processes amounting to manufacture or productioof goods

The phrase 'processes amounting to manufactureodugtion of goods' has been define
section 65B of the Act as a process on which dutfessxcise are leviable under section :
the Central Excise Act, 1944 (1 of 1944) or anycpss amounting to manufacture
alcoholic liquors for human consumption, opium,iémdhemp and other narcotic drugs
narcotics on which duties of excise are leviabldewrany State Act. This entry, thereft
covers manufacturing activity carried out on cocitrar job work basis, which does |
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involve transfer of title in goods, provided dutiesexcise are leviable on such proce
under the Central Excise Act, 1944 or any of theteSActs.

4.6.1 Would service tax be leviable on processes ialin do not amount to manufacture
or production of goods?

Yes. Service tax would be levied on processes sardtherwise specified in the negative
not amounting to manufacture or production of gocaisied out by a person for another
consideration. Some of such services relating t@gsses not amounting to manufacture
exempt as specified in entry no. 30 of Exhibit A3.

4.6.2 Would service tax be leviable on processes avhich Central Excise Duty i
leviable under the Central Excise Act, 1944 but aretherwise exempted?

No. If Central Excise duty is leviable on a parl&uprocess, as the same amount
manufacture, then such process would be covertittinegative list even if there is a cer
excise duty exemption for such process. Howeveeritral excise duty is wrongly paid o
certain process, with or without an intended beéndfiwill not save the process on t
ground.

4.7 Selling of space or time slots for advertisemen other than advertisement
broadcast by radio or television

'‘Advertisement’ has been defined in section 65 BiefAct as "any form of presentation
promotion of, or bringing awareness about, any gvielea, immovable property, pers
service, goods or actionable claim through newspdpkevision, radio or any other me:
but does not include any presentation made in perso

4.7.1 Sale of space of time for advertisements noncluding sale of space fc
advertisement in print media and sale of time by d@roadcasting agency or organizatio
is currently taxed under clause (zzzm) of sulsection (105) of the Finance Act, 1944.
what kind of sale of space or time would become takle and what would be no
taxable?

Taxable Non-taxable

Sale of space or time for advertisement to3se of space for advertisement in pyint
broadcast on radio or television media

Sale of time slot by a broadcastii®ale of space for advertisement in bill
organization. boards, public places (including stad|a),
buildings, conveyances, cell phonges,
automated teller machines, internet

Aerial advertising

4.7.2 Would services provided by advertisement ageies relating to preparation o
advertisements be covered in the negative list entrrelating to sale of space fc
advertisements?

No. Services provided by advertisement agencieatingl to making or preparation
advertisements would not be covered in this emidyvaould thus be taxable. This would ¢
not cover commissions received by advertisemenin@ge from the broadcasting
publishing companies for facilitating business, ehmay also include some portion for
preparation of advertisement.

4.7.3 In case a person provides a composite servafeproviding space for advertisemer
that is covered in the negative list entry coupleavith taxable service relating to desig
and preparation of the advertisement how will its &xability be determined?

¢ This would be a case of bundled services taxahtitywhich has to be determined
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terms of the principles laid down in section 66Fha Act.

¢ Bundled services have been defined in the saidosees provision of one type
service with another type or types of services.

¢ If such services are bundled in the ordinary cowkéusiness then the bundle
services will be treated as consisting entirelyso€h service which determines
dominant nature of such a bundle.

¢ If such services are not bundled in the ordinamyrse of business then the bundl
services will be treated as consisting entirelgwth service which attracts the higl
liability of service tax.

For guidance on how to determine whether or naimalination of services is bundled in
ordinary course of business please reféetidance Note 9 of this Guide.

4.7.4 Whether merely canvassing advertisement foryblishing on a commission bas
by persons/agencies is taxable?

Yes. These services are not covered in the negattwentry.

4.8 Access to a road or a bridge on payment of tatharges

4.8.1 Is access to national highways or state highws also covered in this entry?

Yes. National highways or state highways are asols and hence covered in this entry.

4.8.2 Are collection charges or service charges jplato any toll collecting agency als
covered?

No. The negative list entry only covers access tmal or a bridge on payment of -
charges. Services of toll collection on behalf ofagency authorized to levy toll are in
nature of services used for providing the negdisteservices. As per the principle laid dc
in sub section (1) of section 66F of the Act thiemence to a service by nature or descrif
in the Act will not include reference to a servieged for providing such service.

4.9 Betting, gambling or lottery

"Betting or gambling' has been defined in secti@B 6f the Act as 'putting on ste
something of value, particularly money, with consiness of risk and hope of gain on
outcome of a game or a contest, whose result magtsegmined by chance or accident, o
the likelihood of anything occurring or not occagi.

4.9.1 Are auxiliary services that are used for orgaizing or promoting betting or
gambling events also covered in this entry?

No. These services are in the nature of serviced t@ providing the negative list servir
of betting or gambling. As per the principle laioveh in sub section (1) of section 66F of
Act the reference to a service by nature or desaripn the Act will not include reference
a service used for providing such service.

4.10 Entry to Entertainment Events and Access to Aosement Facilities.

'‘Entertainment events' has been defined in sed®B of the Act 'as an event ol
performance which is intended to provide recreatjastime, fun or enjoyment, such
exhibition of cinematographic films, circus, cortseisporting events, fairs, pageants, a\
functions, dance performances, musical performanttesatrical performances includi
cultural programs, drama, ballets or any such eseptogramme’.

'‘Amusement facility’ has been defined in the Act'agacility where fun or recreation
provided by means of rides, gaming devices or buylalleys in amusement par
amusement arcades, water parks, theme parks oroshieh places but does not includ
place within such facility where other services jamavided'.

4.10.1 If a cultural programme, drama or a ballet § held in an open garden and not in
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theatre would it qualify as an entertainment event?

Yes. The words used in the definition are 'theaknmerformances’ and not 'performance
theatres'. A cultural programme, drama or a balletormed in the open does not cease -
a theatrical performance provided it is performedhe manner it is performed in a thee
I.e. before an audience.

4.10.2 Would a standalone ride set up in a mall quify as an amusement facility?

Yes. A standalone amusement ride in a mall is al$acility in which fun or recreation
provided by means of a ride. Access to such amusent® on payment of charges wo
be covered in the negative list.

4.10.3 Would entry to video parlors exhibiting moves played on a DVD player an
displayed through a TV screen be covered in the eyt?

Yes. Such exhibition is an exhibition of cinematggmic film.
4.10.4 Would membership of a club qualify as access an amusement facility?
No. A club does not fall in the definition of an asement facility.

4.10.5 Would auxiliary services provided by a persg like an event manager, fo
organizing an entertainment event or by an entertaier for providing the entertainment
to an entertainment event organizer be covered irhts entry?

No. Such services are in the nature of services fegeproviding the service specified in t
negative list entry and w2ould not be covered i@ #mbit of such specified service
operation of the rule of interpretation containectiause (1) of section 66F of the Act.
guidance on the rules of interpretation please tef&uidance Note 9.

4.11 Transmission or distribution of electricity
4.11.1 What is the meaning of electricity transmissn or distribution utility?

An 'electricity transmission or distribution utylithas also been defined in section 65B 0
Act. It includes the following -

¢ the Central Electricity Authority

a State Electricity Board

the Central Transmission Utility (CTU)
a State Transmission Utility (STU) notified undee Electricity Act, 2003 (36 of 2003)
¢ a distribution or transmission licensee licengeder the said Act

¢ any other entity entrusted with such functiorttiy Central or State Government

4.11.2 If charges are collected by a developer orlsousing society for distribution of
electricity within a residential complex then are sch services covered under this entry?

No. The developer or the housing society would teered under this entry only if it
entrusted with such function by the Central or até&tgovernment or if it is, for su
distribution, a distribution licensee licensed unitie Electricity Act, 2003.

4.11.3 If the services provided by way installatiorof gensets or similar equipment b
private contractors for distribution of electricity covered by this entry?

No. the entry does not cover services providedriape contractors. Moreover the servi
provided are not by way of transmission or disttitou of electricity.

4.12 Specified services relating to education
The following services relating to education arecified in the negative list -
¢ pre-school education and education up to higbeorsdary school or equivalent;

¢ education as a part of a prescribed curriculunofigaining a qualification recogniz
by law for the time being in force;

> & o
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¢ education as a part of an approved vocational eidunceourse

4.12.1 What is the meaning of 'education as a pamf curriculum for obtaining a
qualification recognized by law'?

It means that only such educational services atkeémegative list as are related to delir
of education as 'a part' of the curriculum that lbeen prescribed for obtaining a qualifica
prescribed by law. It is important to understandttto be in the negative list the sen
should be delivered as part of curriculum. Conadictegree courses by colleges, univers
or institutions which lead grant of qualificatiomsecognized by law would be cover
Training given by private coaching institutes woulat be covered as such training does
lead to grant of a recognized qualification.

4.12.2 What are the courses which would qualify aan approved vocational educatio
courses?

Approved vocational education courses have beetifigakin section 65B of the Act. The
are-

¢ a course run by an industrial training instituteaarindustrial training centre affiliat
to the National Council for Vocational Trainingfefing courses in designated tra
as notified under the Apprentices Act, 1961 (52961);

¢ a Modular Employable Skill Course, approved by iaional Council of Vocation.
Training, run by a person registered with the Diveste General of Employment ¢
Training, Ministry of Labour and Employment, Goverent of India;

¢ a course run by an institute affiliated to the Nl Skill Development Corporation
up by the Government of India.

4.12.3 Are services provided by international schd® giving international certifications
like 1B also covered in this entry?

Yes. Services by way of education up to higher séany school or equivalent are covere
this entry.

4.12.4 Are services provided by boarding schoolswered in this entry?

Boarding schools provide service of education cediphith other services like providi
dwelling units for residence and food. This mayabease of bundled services if the cha
for education and lodging and boarding are insdperd heir taxability will be determing
in terms of the principles laid down in section 68&Fthe Act. Such services in the cas
boarding schools are bundled in the ordinary cowfsbusiness. Therefore the bundle
services will be treated as consisting entirelgwth service which determines the domi
nature of such a bundle. In this case since dominature is determined by the service
education other dominant service of providing restdl dwelling is also covered in
separate entry of the negative list, the entiredluwould be treated as a negative
service.

4.12.5 Are services provided to educational institions also covered in this entry?

No. Such services are not covered under the neghsv entry. However certain servi
provided to or by educational institutions are saf@ly exempted under the mega-
notification. These are services provided to orayeducational institution in respect
education exempted from service tax, by way of,-

(a) auxiliary educational services; or
(b) renting of immovable property.
4.12.6 What are auxiliary educational services?

‘Auxiliary educational services' are defined in thega notification. In term of the definitic
the following activities are auxiliary educatiorsarvices:
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¢ any services relating to imparting any skill, knedge or education,
¢ development of course content, or
¢ any other knowledge - enhancement activity, wéretbr the students or the faculty, or

¢ any other services which educational institutiondirarily carry out themselves
may obtain as outsourced services from any othesopeincluding following servict
relating to:

m admission to such institution
m conduct of examination

m catering for the students under any ma&+ meals scheme sponsored
Government

m transportation of students, faculty or staff wéls institution.
4.12.7 Are the auxiliary educational services forlaeducational institutions exempt?

No. Exemption is available for services to or byueational institutions in respect
education exempted from service tax. Thereforejieertax is chargeable on such auxili
educational services which are in respect of edutahargeable to service tax.

4.12.8 Are private tuitions covered in the entry r&ating to education?
No. However, private tutors can avail the bendfthoeshold exemption.

4.12.9 Are services provided by way of education aspart of a prescribed curriculum
for obtaining a qualification recognized by a law 6 a foreign country covered in the
negative list entry?

No. To be covered in the negative list a courseishloe recognized by an Indian law.

4.12.10 If a course in a college leads to dual qifadation only one of which is recognize
by law would the service provided by the college byay of such education be covered
this entry?

Provision of dual qualifications is in the natufeéwo separate services as the curriculum
fees for each of such qualifications are prescribegarately. Service in respect of €
qualification would, therefore, be assessed seglgralf an artificial bundle of service
created by clubbing two courses together, only ohewhich leads to a qualificatic
recognized by law, then by application of the rofleetermination of taxability of a servi
which is not bundled in the ordinary course of hask contained in section 66F of the A
is liable to be treated as a course which attrideshighest liability of service tax. Howe
incidental auxiliary courses provided by way of hyplzlasses or extredrricular activities ii
furtherance of overall well being will be an exampdf naturally bundled course. C
relevant consideration in such cases will be thewarof extra billing being done for t
unrecognized component vizve the recognized course. (For guidance on 'buhskgvices
please refer t&Guidance Note 9).

4.12.11 Are placement services provided to educatial institutions for securing job
placements for the students covered in this negaguist entry?

No. Such services do not fall in the category ofregt services provided to educatic
institutions (please refer to point no 4.12.5 ahove

4.12.12 Educational institutes such as IITs, IIMs ltarge a fee from prospectiv
employers like corporate houses/MNCs, who come tche institutes for recruiting
candidates through campus interviews. Whether serges provided by such institution
are taxable?

Yes. Service tax is liable on services providedshgh institutions in relation to camy
recruitment as such services are not covered inegative list.
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4.12.13 Are services of conducting admission te$ts admission to colleges exemp

Yes in case the educational institutions are piogidjualification recognized by law for t
time being in force (please refer to point no 431&bove).

4.12.14 In addition to the services specified in énegative list, which education:
services are exempt if provided by a charitable om@nization?

Please refer to point no 7.4.1.
4.13 Services by way of renting of residential dwiahg for use as residence

'Renting’ has been defined in section 65B as "atigwpermitting or granting access, en
occupation, usageor any such facility, wholly ortlyain an immovable property, with

without the transfer of possession or control & Haid immovable property amdcludes
letting, leasing, licensing or other similar arrangents in respect of immovable property'.

4.13.1 What is a 'residential dwelling'?

The phrase 'residential dwelling' has not beennddfiin the Act. It has therefore to
interpreted in terms of the normal trade parlansepar which it is any resident
accommodation, but does not include hotel, motel, guest house, cangite, lodge, hous
boat, or like places meant for temporary stay.

4.13.2 Would renting of a residential dwelling whib is for use partly as a residence ar
partly for non residential purpose like an office ¢ a lawyer or the clinic of a doctor be
covered under this entry?

This would also be a case of bundled services @mgeservice is being provided both
residential use and for non residential use. Tdixalof such bundled services has to
determined in terms of the principles laid downsettion 66F of the Act. (Please refe
Guidance Note 9).

4.13.3 Would the nature of renting transactions expined in column 1 of the tabl¢
below be covered in this negative list entry?

(i) a residential house taken on rent is yske renting transaction is not covered in this
only or predominantly for commercial jgregative list entry.
non-residential use.

(ii) if a house is given on rent and the sathe renting transaction is not covered in this
is used as a hotel or a lodge negative list entry because the person taking
it on rent is using it for a commerclal
purpose.

(i) rooms in a hotel or a lodge are let ¢tite renting transaction is not covered in this
whether or not for temporary stay negative list entry because a hotel or a Iqdge
is not a residential dwelling.

(iv) government department allots housegstech service would be covered in fhe
its employees and charges a license fee [negative list entry relating to serviges
provided by government and hence non-
taxable.

(v) furnished flats given on rent fpsuch renting as residential dwelling for the
temporary stay (a few days) bonafide use of a person or his family far a
reasonable period shall be residential use;
but if the same is given for a short stay |for
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different persons over a period of time the
same would be liable to tax.

4.14 Financial sector

4.14.1 What is the manner of dealing with variousesvices provided by banks and othe
financial institutions?

Banks and financial institutions provide a bouquiefinancial services relating to lending
borrowing of money or investments in money. Forhsgervices invariably a variety
instruments, often complex in nature, are usedhénfinancial markets. Transactions in s
instruments have to be examined on the touchstbdefmition of 'service' given in clau
(44) of section 65B and the list of services spedifn the negative list to see whether ¢
transactions would be chargeable to service tawadly, the following legal provisiol
would have a bearing on determining the taxabditguch transactions.

¢ The definition of 'service' excludes activitiesttbanstitute only transactions in mol
or actionable claims. 'Money' has been definedanse (33) of section 65B to inclu
instruments like cheques, drafts, pay orders, @msony notes, letters of credit ¢
Therefore activities that are only transactionsush instruments would be outside
definition of service. This would include transacis in Commercial Paper ('CP) i
Certificate of Deposit ('CD'") (on the understandaifdpeing in the nature of promissi
notes), issuance of drafts or letters of credit etc

¢ Explanation 2 to clause (44) of section 65B habedkept in mind which clarifies tr
transaction in money does not include any activityelation to money by way of
use or conversion by cash or by any other moden fame form, currency
denomination to another form, currency or denonmmatfor which a separa
consideration is charged. The implications of thiplanation are that while me
transactions in money are outside the ambit of iservany activity related to
transaction in money by way of its use or converdy cash or by any other mo
from one form, currency or denomination to anotfeem, currency or denominati
would not be treated as a transaction in mone\sdgarate consideration is chargec
such an activity. While the transaction in monesrge, would be outside the ambi
service the related activity, for which a separatesideration is charged, would nof
treated as a transaction of money and would begehate to service tax if ott
elements of taxability are present therefore serteex would be levied on serv
charges normally charged for various transactiongnoney including charges -
making drafts, letter of credit issuance chargesyise charges relating to issuanc
CDs/CPs etc.

¢ Activities that constitute only transactions in dgs' are also excluded from

definition of service. '‘Goods' have been definecclause (25) of section 65 B
include 'securities'. Definition of 'securities lude 'derivatives'. These two instrume
have been discussed in detail in point no. 2.6.8.608. Transactions in instrume
like interest rate swaps and foreign exchange swepdd be excluded from tl
definition of 'service' as such instruments aravadéives, being securities, based
contracts of difference. Since only transfer detin securities is excluded from 1
definition of 'service' any attendant service clar@r fees would be chargeable
service tax.

¢ Further services by way of extending deposits, doan advances in so far as
consideration is represented by way of interestierount. This has been explaine:
point nos. 14.2 to 14.4 below.

4.14.2 What are the "services by way of extendingegosits, loans or advances in so f
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as the consideration is represented by way of intest or discount"?

The negative list entry covers any such servicerethanoneys due are allowed to be use
retained on payment of interest or on a discouhe Words used are 'deposits, loan
advances and have to be taken in the generic sEheg.would cover any facility by whi:
an amount of money is lent or allowed to be usedetained on payment of what
commonly called the time value of money which cob&lin the form of an interest o
discount. This entry would not cover investmentsway of equity or any other mani
where the investor is entitled to a share of profit

lllustrations of such services are -

¢ Fixed deposits or saving deposits or any other slegosits in a bank or a financ
institution for which return is received by wayinferest.

¢ Providing a loan or overdraft facility or a crediit facility in consideration fc
payment of interest.

¢ Mortgages or loans with a collateral security te #xtent that the consideration
advancing such loans or advances are representee\bgf interest.

¢ Corporate deposits to the extent that the condiderdor advancing such loans
advances are represented by way of interest coulgc

4.14.3 If any service charges or administrative cliges or entry charges are recovere
in addition to interest on a loan, advance or a degsit would such charges be also a pe
of this negative list entry?

No. The services of loans, advances or depositexmpt in so far as the consideratio
represented by way of interest or discount. Anyrghs or amounts collected over and al
the interest or discount amounts would represexalole consideration.

4.14.4 To what extent is invoice discounting or clgeie discounting or any other similal
form of discounting covered in the negative list emy?

Such discounting is covered only to the extent icmnation is represented by way
discount as such discounting is nothing else buiaaner of extending a credit facility o
loan.

4.14.5 Would services provided by banks or authored dealers of foreign exchange t
way of sale of foreign exchange to general publicelcovered in this entry?

No. This entry only covers sale and purchase oéifor exchange between banks
authorized dealers of foreign exchange or betwaaksand such dealers.

4.14.6 Would transactions entered into by banks imstruments like repos and revers
repos be covered in this negative list entry?

Section 45U(c) of the RBI Act, 1934 defines 're@ss'an instrument for borrowing funds
selling securities with an agreement to repurcliasesecurities on a mutually agreed fu
date at an agreed price which includes interedhi®funds borrowed'.

Section 45U (d) of the RBI Act, 1934 defines 'r@eerepos' as' an instrument for lenc
funds by buying securities with an agreement t@ltébe securities on a mutually agr
future date at an agreed price which includes éstefior the funds lent'.

Repos and reverse repos are financial instrumdrghart term call money market that
normally used by banks to borrow from or lend mot@RBI. The margins, called the re
rate or reverse repo rate in such transactions@teng but interest charged for lending
borrowing of money. Thus they have the charactesisif loans and deposits for inter
However they are more appropriately excluded frobendefinition of service itself being t
sale and purchase of securities, which are goods.

4.14.7 Would subscription to or trading in Commercal Paper (CP) or Certificates o
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Deposit (CD) be taxable?

Commercial Paper ('CP') and Certificate of Dep@€iD') are understood as unsect
money market instruments issued in the form of @nissory note or in a demateriali:
form through any of the depositories approved byl asgistered with SEBI. CPs
normally issued by highly rated companies, Primaealers and Financial Institutions ¢
discount to the face value. On the maturity ddte,ltolder of CPs receives the income ir
nature of discount or interest from the issuer. €Bs be issued by Scheduled Comme
Banks (excluding RRBs and Local Area Banks) and-Afidia Financial Institutions (FI
permitted by RBI.

Promissory note is included in the definition ofmeg in the Act as given in clause (33
section 65B. Thus both the issue and subscriptosuch commercial paper will be
transaction in money.

However if some service charges or service fe@®oumentation fees or broking charge
such like fees or charges are charged, the samédvib@uconsiderations for provision
service and chargeable to service tax.

4.14.8 Would forward contracts in commodities or ctrencies be within the ambit of
definition of 'service'?

A forward contract is an agreement, executed tottaygurchase or sell a pdetermine:
amount of a commodity or currency at a pre-deteechifuture date at a paetermine:
price. The settlement could be by way of actuaivdey of underlying commodity/curren
or by way of net settlement of differential of tteeward rate over the prevailing market |
on the settlement date.

In a forward contract effectively two contracts armered into, one for purchase and c
for sale at a future date at a gletermined price. These contracts would be in #dtare o
transfer in title in goods (in case the forwardtcact relates to a commodity) or transac
only money (in case the forward contract relatedrémsaction and money). Therefc
forward contracts in commodities or currencies woabt fall in the ambit of definition
'service'.

However if some service charges or service fee®oumentation fees or broking charge
such like fees or charges are charged, the samédvib@uconsiderations for provision
service and chargeable to service tax.

4.14.9 Would 'future contracts' be chargeable to Seice tax?

Future contracts are similar to forward contrabtain difference is that in future contrac
the underlying are stocks or index of stocks otaterapproved currencies and the settlel
happens only by way of net settlement with no dctigdivery. Another difference is tr
future contracts are traded only on recognizedksexchange while forward contracts n
also be traded over-the-counter.

Since future contracts are in the nature of cotdrat difference based on the prices
underlying stocks or index of stocks or approvedencies, they would be outside to
ambit of definition of 'service' as being transaws only in money or transfer of title
derivatives.

4.14.10 Would charges for late payment of dues onredlit card outstandings be
chargeable to service tax?

In case of a credit card, issuing entity allows fd&lity of payment of the purchases m
by the card holder within a specified period fajlivhich some charges are levied.
question that arises is whether the credit so eet@rfor this payment is in the nature «
loan or advance for interest.

Interest for delayed payment of any considerationthe sale of goods or provision
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service has been specifically excluded from valyerble 6 of valuation rules. Th
ordinarily any interest charged for delayed paymehtconsideration would have be
outside the gambit of service tax. However in thesecof credit cards the credit extende
not for the delayed payment of consideration ferghovision of services. The services in
case of the credit card are by way of levy of isgutharges or the commission charged -
merchants etc. The interest in this case is notherconsideration for the use of the c
Thus the benefit under the valuation rules will betavailable to credit card companies.

The other question is whether such credit extendé#damount to loans or advances. Lo
and advances are meant to signify amounts conaihctmegotiated as such (loan
advance) and not merely failure to pay an amounhetdue date. The exorbitant chal
have also no relationship with the prevailing ietgrfor the same class of creditworthir
and are in the nature of consideration for theisesvrendered for using the convenienc
using the services by way of a credit card and é¢scable.

4.15 Services relating to transportation of passergs

The following services relating to transportatidrpassengers, with or without accompai
belongings, have been specified in the negatite lis

Services by :
¢ a stage carriage;
¢ railways in a class other than (i) first class(ip) an AC coach,;
¢ metro, monorail or tramway;
¢ inland waterways;

¢ public transport, other than predominantly for temr purpose, in a vessel, betw
places located in India; and

¢ metered cabs, radio taxis or auto rickshaws.
Following terms have also been defined in sectiB 6f the Act -
¢ stage carriage
¢ inland waterways
¢ metered cab

4.15.1 Are services by way of giving on hire of mot vehicles to state transpor
undertakings covered in this negative list entry?

No. However such services provided by way of hirenotor vehicle meant to carry mc
than 12 passengers to a State transport undertakiexpmpt (refer entry no. 22 of Exh
A3).

4.15.2 In some cases contract carriages get permdss or temporary permits to ply as
stage carriages. Would such services be taxable?

Specific exemption is available to services of Tt passengers by a contract carriag
transportation of passengers, excluding tourismguaoted tours, charter or hire. (Refer e
No. 23 of Exhibit A3).

4.15.3 Are national waterways covered in the defition of inland waterways?

Yes.

4.15.4 Would services by way of transportation of gssengers on a vessel, from ¢
Chennai to Port Blair (mainland - island) or Port Blair to Havelock (inter island), be
covered in the negative list entry?

Yes in case the transportation is not predomindotiyourism purpose as such transporte
by a vessel (of any size) is between two placeatéatin India.
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4.15.5 What is the scope of the phrase 'predomindmgtfor tourism purpose' which
qualifies the negative list entry relating to publc transportation of passengers by
vessel in sub-clause (v) of clause (0) of sectidGD&?

The words 'other than predominantly for tourismpmse' qualify the preceding wo!
"public transport”. This implies that the publicatisport by a vessel should not
predominantly for tourism purposes. Normal pubhdps or other vessels that sail betw
places located in India would be covered in theatieg list entry even if some of t
passengers on board are using the service fostows predominantly such service is no
tourism purpose. However services provided by teisar charter vessels or a cruise ¢
predominant purpose of which is tourism, would betcovered in the negative list eve
some of the passengers in such vessels are nigtsour

4.16 Service relating to transportation of goods

The following services provided in relation to tsportation of goods are specified in
negative list of services:-

¢ by road except the services of (i) a goods trariapon agency; or (ii) a courier agency

¢ by aircraft or vessel from a place outside Indigaifhe customs station of clearanc
India; or

¢ by inland waterways.
4.16.1 Are all services provided by goods transpodgency excluded from the negati
list?
Yes. However, there are separate exemptions alailatthe services provided by the go
transport agency. These are services by way oépatation of -

¢ fruits, vegetables, eggs, milk, food grains dses in a goods carriage;

¢ goods where gross amount charged on a consignmastgported in a single goc
carriage does not exceed one thousand five humdpszs; or

¢ goods where gross amount charged for transportatical such goods for a sing
consignee in the goods carriage does not exceegswgeven hundred fifty.

4.16.2 Are goods transport agencies liable to payt in all cases or are provision
relating to reverse charge also applicable after inoduction of negative list?

The provisions relating to reverse charge, i.evisertax is liable to be paid by the consic
or consignee in specified cases, are applicable after the introduction of negative list.

4.16.3 Some transporters under-take door-taloor transportation of goods or articles
and they have made special arrangements for speettgnsportation and timely delivery
of such goods or articles. Such services are knowas 'Express Cargo Service' witl
assurance of timely delivery. Whether such 'Expressargo service' is excluded ¢
courier agency service under this negative list ent?

"Courier" has been defined in section 65B as amggreengaged in door-tieor delivery o
time sensitive documents, goods or articles utitjzine services of a person, either dire
or indirectly, to carry or accompany such documeg®ds or articles. The nature of ser
provided by 'Express Cargo Service' falls withie thcope and definition of the cou
agency. Hence, the said service is excluded from rikgative list entry relating
transportation of goods by road.

4.16.4 Whether services provided by 'angadia’ areidble to service tax as a courie
service?

'‘Angadia’ undertakes delivery of documents, goadarticles received from a customel
another person for a consideration. Therefore ddiag' are covered within the definitior
a 'courier' and services provided by angadia al#dito service tax.
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4.16.5 Are the following services of transportatiorof goods covered in the negative li

entry?
Nature of service relating to Whether covered in the negative list
transportation of goods entry?

By railways No

By air within the country or abroad No

By a vessel in the coastal waters No

By a vessel on a national waterway Yes

Services provided by a GTA No

4.16.6 Are services provided as agents for inlandaterways covered by this entry?

No. these are in the nature of services used foviging the negative list entry service
transport of goods on inland waterways and wouldbeocovered by application of the r
for interpretation where services are specifiedMay of description contained in clause
of section 66F of the Act. (for guidance on thiermplease refer tGuidance Note 9)

4.16.7 If transportation of goods takes place fronbDelhi to Jammu by road then howv
would the taxability of such transportation be detemined considering that Jammu i
located in at a place outside taxable territory?

Please refer to Guidance note Thapter on Place of Provision of Service.

4.17 Funeral, burial, crematorium or mortuary services including transportation of the
deceased

This negative list entry is self-explanatory.

Guidance Note 5

Place of Provision of Services Rules, 2012

5.1 Introduction

5.1.1 What is the relevance of the 'Place of Provis of Services Rules, 2012'?

The 'Place of Provision of Services Rules, 2018tsp the manner to determine the ta»
jurisdiction for a service. Hitherto, the task déntifying the taxing jurisdiction was larg
limited in the context of import or export of sez@s. For this purpose rules were formul
which handled the subject of place of provisiors@fvices somewhat indirectly, confining
define the circumstances in which a provision o¥ise would constitute import or export.

The new rules will, on the other hand, determireefdlace where a service shall be deem
be provided, in terms of section 66C of the FinaAct 2012, read with section 94 (hhh’
Chapter V of the Finance Act, 1994. In terms otisec66B, a service is taxable only wh
inter alia, it is "provided (or agreed to be prad)l in the taxable territory". Thus,
taxability of a service will be determined basedtlo&"place of its provision”. The 'Plac
of Provision of Services Rules, 2012" will repldbe 'Export of Services, Rules, 2005’
"Taxation of Services (Provided from outside Inaimal received in India) Rules, 2006.

5.1.2 For whom are these rules meant?

These rules are primarily meant for persons who idezrossborder services. They will al
be equally applicable for those who have operatwitis suppliers or customers in the s
of Jammu and Kashmir.

Additionally service providers operating within iadrom multiple locations, without havii
centralized registration will find them useful ietdrmining the precise taxable jurisdict
applicable to their operations. The rules will logi&ly relevant for determining services i
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are wholly consumed within a SEZ, to avail the iginir exemption.
5.1.3 What is the basic philosophy of these rules?

The essence of indirect taxation is that a sersloauld be taxed in the jurisdiction of
consumption. This principle is more or less unia#lysapplied. In terms of this princip
exports are not charged to tax, as the consum@i@sewhere, and services are taxe
their importation into the taxable territory.

However, this determination is not easy. Serviaadd:be provided by a person locate
one location, actually performed at another whigéng delivered to a person located

third location, and occasionally actually consuneda third location or over a larg
geographical territory, falling in more than oneahle jurisdiction. For example a per:
located in Mumbai may buy a ticket on internet frarservice provider located outside Ir
for a journey from Delhi to London. On other occas the exact location of serv
recipient itself may not be available e.g. servisapplied electronically. As a result it
necessary to lay down rules determining the ex&utepof provision, while ensuring
certain level of harmonization with internationagtices in order to avoid both the dot
taxation as well as double non-taxation of services

It is also a common practice to largely tax serwipeovided by business to other busi
entities, based on the location of the customerd atmer services from business
consumers based on the location of the serviceiggn\Since the determination in term:
above principle is not easy, or sometimes not acle, nearest proxies are adopte
provide specificity in the interpretation as wedlapplication of the law.

5.2 Basic Framework
5.2.1 How will a person determine the taxability of service in terms of these rules?

As stated earlier, in terms of section 66B, a servs taxable only when, inter alia, i
"provided (or agreed to be provided) in the taxdbtatory”. Thus, the taxability of a serv
will be determined based on the place of its ptiowisFor determining the taxability of
service, therefore, one needs to ask the followgongstions sequentially, applying th
rules:-

1. Which rule applies to the service providedcepmlly? In case more than one rL
apply equally, which of these come later in thesomgiven in the rules?

2. What is the place of provision of the servitéerms of the above rule?

3. Is the place of provision in taxable territoy yes, tax will be payable. If not, tax v
not be payable.

4. |s the provider 'located' in the taxable teryi? If yes, he will pay the tax.

5. If not, is the service receiver located inafabe territory? If yes, he may be liable to
tax on reverse charge basis.

6. Is the service receiver an individual or gowveent receiving services for a nonbusii
purpose, or a charity receiving services for a ithlale activity? If yes, the same
exempted.

7. If not, he is liable to pay tax.
5.2.2 What is "taxable territory"? What is its significance?

Taxable territory has been defined in sdztion 52 of section 65B. It means the territa
which the provisions of Chapter V of the Financet,At994 apply i.e. whole of Inc
excluding the state of Jammu and Kashmir. "Noniéx#erritory" is defined in subectior
35 ibid accordingly as the territory other than tdveable territory.

"India" is defined in sub-section 27 of section®5s follows:
"India" means—
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(a) the territory of the Union of India as referrdin clauses (2) and (3) of article 1 of
Constitution;

(b) its territorial waters, continental shelf, exgilte economic zone or any other marit
zone as defined in the Territorial Waters, Contiak8helf, Exclusive Economic Zo
and Other Maritime Zones Act, 1976;

(c) the sea-bed and the subsoil underlying thetoeial waters;
(d) the air space above its territory and terrifosaters; and

(e) the installations structures and vessels locatdle continental shelf of India and
exclusive economic zone of India, for the purposégrospecting or extraction
production of mineral oil and natural gas and sypipéreof;

The new charging section, section 66B, enablestitaxaf only such services as
provided in taxable territory. Thus services thatarovided in a notaxable territory are n
chargeable to service tax.

5.2.3 What is the significance of "Location"” of a ®rvice Provider or Receiver fol
determining taxing jurisdiction?

In terms of explanation (2) to swection 44 of section 65B, an establishment of raqy
outside the taxable territory is a person distin@in an establishment in a taxable territ
Thus, services provided from overseas are to befudbr judged whether they are be
rendered by the establishment outside the taxahiéory or within.

Similarly, from the taxpayer's perspective thegdiction of the field formation, which
relevant for compliance with registration formadj filing of returns, refund claims etc.
the person liable to pay tax (provider or recea®the case may be), will be the "locatior
determined in terms of these rules.

5.2.4 How will such "location" be determined?
The location of a service provider or receiver ff@s case may be) is to be determine:
applying the following steps sequentially:
A. where the service provider or receiver hasaioleld only one registration, whet
centralized or otherwise, the premises for whiathswegistration has been obtained;
B. where the service provider or receiver iscmtered by A above:
I. the location of his business establishment;

ii. where services are provided or receivech gilace other than the busin
establishment i.e. a fixed establishment elsewhdne, location of suc
establishment;

iii. where services are provided or receivednaire than one establishme
whether business or fixed, the establishment mosttty concerned with tt
provision or use of the service; and

iv. in the absence of such places, the usualeplE residence of the serv
provider or receiver.

It is important to note that in the case of a sErveceiver, the place relevant for determi
location is the place where the service is "usedtonsumed".

Flow Diagram F1 at the end of this section illusathe manner of determination
location.

5.2.5 What is the meaning of "business establishmgf

'‘Business establishment' is the place where thengak decisions concerning the gen
management of the business are adopted, and winerefunctions of its centr
administration are carried out. This could be teadoffice, or a factory, or a workshop
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shop/ retail outlet. Most significantly, there islyp one business establishment that a se
provider or receiver can have.

5.2.6 What is the meaning of a "fixed establishmelf?

A "fixed establishment” is a place (other than thesiness establishment) which
characterized by a sufficient degree of permanamncksuitable structure in terms of hur
and technical resources to provide the servicdsatteato be supplied by it, or to enable |
receive and use the services supplied to it farwe needs.

Temporary presence of staff by way of a short \agita place cannot be called a fi
establishment. Also, the number of staff at a ocaits not important. What is relevant is
adequacy of the arrangement (of human and techrésalirces), to carry out an activity
a consideration, or to receive and use a servipeligd. Similarly, it will be important 1
evaluate the permanence of the arrangement i.¢hetie is capable of executing the task.

For further guidance on when a fixed establishnoérat service receiver would be treate:
“location”, please see para 5.3.4.

5.2.7 How will the establishment "most directly cooerned with the supply" be
determined?

This will depend on the facts and supporting docuiaiéon, specific to each case. -
documentation will include the following:-

¢ the contract(s) between the service providerrandiver;

¢ where there are no written contracts, any writteacoant (document
correspondencefeail etc) between parties which sets out in deteilr understandir
of the oral contract;

¢ in particular, for suppliers, from which estabhhsent the services are actually provided;

¢ in particular, for receivers, at which establishtnétre services are actually consun
effectively used or enjoyed;

¢ details of how the business fits into any larg@porate structure;
¢ the establishment whose staff is actually invdlirethe execution of the job;

¢ performance agreements (which may be indicativé loétthe substance and act
nature of work performed at a particular establisht))

Thus, normally in the case of multiple establishteeri a person, it will be the establishir
that actually provides, or receives (i.e. usesamsames), a service that would be treate
'directly concerned' with the provision of servioeiwithstanding the contractual position
invoicing or payment. For further guidance in ttegard, please see section 5.3.4.

Illustration 1

A business has its headquarters in India, and hesnn London, Dubai, Singapore and
New York. Its business establishment is in India.

Illustration 2

An overseas business house sets up offices withirstindia to provide services to Indian
customers. Its fixed establishment is in India.

lllustration 3

A company with a business establishment abroad ayysperty in India which it leases|to
a tenant. The property by itself does not credieeal establishment. If the company sets up
an office in India to carry on its business by ngang the property, this will create a fixed
establishment in India.
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lllustration 4

A company is incorporated in India, but providesservices entirely from Singapore. The
location of this service provider is Singapore nigeihe place where the establishment most
directly concerned with the supply is located.

5.2.8 What does "usual place of residence” mean?

The usual place of residence, in case of a bodgocate, has been specified as the |
where it is incorporated or otherwise legally caogd.

The usual place of residence of an individual is ftace (country, state etc) where
individual spends most of his time for the perindjuestion. It is likely to be the place wh
the individual has set up his home, or where hesliwith his family or is in full tim
employment. Individuals are not treated as belapgma country if they are short tel
transitory visitors (for example if they are visiji as tourists, or to receive medical treatr
or for a short term language/ other course). Aividdal cannot have more than one plac
usual residence.

In addition, in the case of telecommunication s&¥sj it has been prescribed that the
place of residence of the receiver shall be thenbiladdress. This in effect means
address that is available in the records of theiseprovider for billing the receiver of t
telecommunication service. This provision will b@phcable to individual custome
(generally referred to as subscribers) of a telenanication service, who are provide
subscriber identification module (commonly refertecs SIM card, which may be pgsiid
or prepaid) and a unique identification number digit or 8-digit, as the case may be) by
service provider.

5.3 Main Rule- Rule 3- Location of the Receiver
5.3.1 What is the implication of this Rule?

The main rule or the default rule provides thateavise shall be deemed to be provi
where the receiver is located.

The main rule is applied when none of the otheerlatiles apply (by virtue of rule
governing the order of application of rulesee para 5.14 of this guidance paper). In «
words, if a service is not covered by an exceptimgler one of the later rules, anc
consequently covered under this default rule, ttien receiver's location will determi
whether the service is leviable to tax in the tdeabrritory.

The principal effect of the Main Rule is that:-

A. Where the location of receiver of a servicénishe taxable territory, such service
be deemed to be provided in the taxable territay service tax will be payable.

B. However if the receiver is located outside tdweable territory, no service tax will
payable on the said service.

5.3.2 If the place of provision of a taxable servecis the location of service receiver, wt
is the person liable to pay tax on the transaction?

Service tax is normally required to be paid by pinevider of a service, except where h
located outside the taxable territory and the plaicerovision of service is in the taxa
territory.

Where the provider of a service is located outsidetaxable territory, the person liable
pay service tax is the receiver of the servicehm taxable territory, unless of course,
service is otherwise exempted.

Following illustration will make this clear:-
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Taxable Territory Non-taxable Territory

ABC
...._._-.
Service Provider Receiver

POR

Racadsar L Service Provider

A company ABC provides a service to a receiver PRRh located in the taxable territc
Since the location of the receiver is in the tagablritory, the service is taxable. Service
liability will be discharged by ABC, being the sex provider and being located in taxe
territory.

However, if ABC were to supply the same servica tecipient DEF located in ndaxable
territory, the provision of such service is notahbbe, since the receiver is located outside
taxable territory.

If the same service were to be provided to PQRatkxt in taxable territory) by an overs
provider XYZ (located in nomaxable territory), the service would be taxablaces the
recipient is located in the taxable territory. Hoe®e since the service provider is located
nontaxable territory, the tax liability would besdharged by the receiver, under the re\
charge principle (also referred to as "tax shift").

5.3.3 Who is the service receiver?

Normally, the person who is legally entitled toere a service and, therefore, oblige:
make payment, is the receiver of a service, whaih&ot he actually makes the paymer
someone else makes the payment on his behalf.

Illustration

A lady leaves her car at a service station forpilngose of servicing. She asks her chauffer
to collect the car from the service station latethe day, after the servicing is over. The
chauffer makes the payment on behalf of the ladgesvand collects the car. Here the lady
is the 'person obliged to make the payment' towsedgicing charges, and therefore, she is
the receiver of the service.

5.3.4 What would be the situation where the paymentor a service is made at or
location (say by the headquarters of a business) bthe actual rendering of the servic
is elsewhere (i.e. a fixed establishment)?

Occasionally, a person may be the person liabieake payment for the service providec
his behalf to another person. For instance, theigion of a service may be negotiated at
headquarters of an entity by way of centralizedrsog of services whereas the ac
provision is made at various locations in differeaxing jurisdictions (in the case of wha
commonly referred to as a multieational entity or MLE). Here, the central offiogay ac
only as a facilitator to negotiate the contract behalf of various geographic
establishments. Each of the geographical estabéisbsreceives the service and is oblig
to make the payment either through headquarteseraetimes directly. When the paymet
made directly, there is no confusion. In otheraitans, where the payment is settled e
by cash or through debit and credit note betweerbtlsiness and fixed establishments,
clear that the payment is being made by a geograpHocation. Wherever a fix

http://www.taxmann.com/taxmannflashes/whatsnew 2sype=1&sid=1111 6/21/201:



www.taxmann.cot Page43 of 117

establishment bears the cost of acquiring, or usingonsuming a service through
internal arrangement (normally referred to as alaege", "reallocation”, or a "settlemen
these are generally made in accordance with cagpaax or other statutory requireme
These accounting arrangements also invariablyreidMLE's management in budgeting
financial performance measurement. Various accogrand business management sys
are generally employed to manage, monitor and deatirthe entire purchasing cycle
goods and services (such as the BERRerprise Resource Planning System). These sy
support and document the company processes, ingutlie financial and accounti
process, and purchasing process. Normally, thesterag will provide the requir

information and audit trail to identify the establment that uses or consumes a service.

It should be noted that in terms of proviso to ieec66B, the establishments in a taxable
nontaxable territory are to be treated as distinctspes. Moreover, the definition

"location of the receiver” clearly states that "wéhéhe services are "used” at more than
establishment, whether business or fixed, the bsitaibent most directly concerned with
use of the service" will be the location. Thus, thging jurisdiction of service, which
provided under a 'global framework agreement' betwsvo multinational companies w
the business establishment located outside thebl@axrritory, but which is used

consumed by a fixed establishment located in thxakia territory, will be the taxak
territory.

[llustration
The following example illustrates the above, by panng the place of provision of servi
rendered under a Global Agreemlevis-a-vis a Global Framework Agreem@nt

AAA is a firm with its manufacturing unit and busss establishment located in the tax
territory A. It has got two other manufacturing & located in countries X and Y (s
AAA-X and AAA-Y respectively). AAA wishes to obtain IT services fa new productic
process for its three manufacturing plants in gggan.

BBB is an IT firm located in the taxable territaffpcation of business establishment). E
Ltd also has fixed establishments (subsidiariesatied in country X (say BBBJ and ir
country Y (say, BBB-Y).

AAA engages BBB for meeting its IT service requigsr

Scenario 1 [See Flow Diagram F 2 at the end of thsection]

AAA enters into aGlobal (centralized purchasing) agreementvith BBB for provision o

IT services for the whole group. Following are ttéferent transactions under wh
services are provided:-

(& Under the global agreement, some component ddelfvice is provided by BBB
AAA in country A (say, Transaction 1).

(b) To meet the requirements of providing IT solnfispecific to the plants AAX-anc
AAA-Y in countries X and Y, BBB enters into agreem® with its subsidiaries BBB-
(in country X) and BBBY (in country Y), under which they provide IT ser®s tc
BBB (say, Transaction 2 and Transaction 3). Thotlgise services are provided
BBB-X and BBB-Y to BBB, these are rendered as under
¢+ By BBB-X to AAA-X (in country X)- under transacin 2, and
¢ By BBB-Y to AAA-Y (in country-Y) - under transaon 3.
(c) AAA enters into separate agreements with AAAfKI&AAA-Y, under which AAA Litc
provides IT services to them (transaction 4 anaistiation 5).

The transactions and provision of service undeh eae illustrated in the Flow diagran
titled 'Scenario 1' at the end of this section.
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Scenario 2 [See Flow Diagram F 3 at the end of thsection

AAA enters into aFramework Agreement with BBB for provision of IT services for tl
whole group. The Framework agreement covers thadoomntours of supply between
two parties, payment milestones, obligations netatio confidentiality, penalty for defat
limitations of liability and warranties etc, whietould apply as and when group compa
enter into separate agreements, in accordancethgtiierms envisaged in the framew
agreement. BBB-X and BBB- could then enter into separate and independesinést
agreements with AAA-X and AAA¢, in countries X and Y respectively, for provisiohlT
services. There are four agreements, but only tiw@esactions involving provision
services, as indicated in the Flow diagram F3- &ger? at the end of this section.

5.3.5 What is the place of provision where the lotian of receiver is not ascertainable i
the ordinary course of business?

Generally, in case of a service provided to a persbo is in business, the provider of
service will have the location of the recipientsgistered location, or his busin
establishment, or his fixed establishment etchasase may be. However, in case of ce
services (which are not covered by the exceptiorieé main rule), the service provider r
not have the location of the service receiverhmdrdinary course of his business. This
also be the case where a service is provided tmdinidual customer who comes to

premises of the service provider for availing teevice and the provider has to, more o
than not, rely on the declared location of the @ugr. In such cases the place of provi
will be the location of the service provider. It ynae noted that the service provider is
required to make any extraordinary efforts to trdwe address of the service receiver.
address should be available in the ordinary coofreisiness.

In case of certain specified categories of seryities place of provision shall be the pl
where the services are actually performed. Theseiacussed in the following paragraphs.

5.4 Rule 4- Performance based Services

5.4.1 What are the services that are provided "in espect of goods that are mac
physically available, by the receiver to the servie provider, in order to provide the
service"?- sub-rule (1):

Services that are related to goods, and which recuich goods to be made available tc
service provider or a person acting on behalf efdtrvice provider so that the service ca
rendered, are covered here. The essential chastictef a service to be covered under
rule is that the goods temporarily come into thgspdal possession or control of the ser
provider, and without this happening, the serviemnot be rendered. Thus, the ser
involves movable objects or things that can be ledg felt or possessed. Examples of :
services are repair, reconditioning, or any othesrkwon goods (not amounting
manufacture), storage and warehousing, couriericgereargo handling service (loadi
unloading, packing or unpacking of cargo), techntiesting/inspection/certification/ analy
of goods, dry cleaning etc. It will not cover seas where the supply of goods by
receiver is not material to the rendering of thevise e.g. where a consultancy rej
commissioned by a person is given on a pen drivengeng to the customer. Similar
provision of a market research service to a manuifigag firm for a consumer product (sa
new detergent) will not fall in this category, ewérthe market research firm is given <
1000 nos. of 1 kilogram packets of the producti®/manufacturer, to carry for door-doot
surveys.

5.4.2 What is the implication of the proviso to sulsule (1)?
The proviso to this rule states as follows:-

"Provided further that where such services are igea/from a remote location by way |of
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electronic means, the place of provision shallieeldcation where goods are situated at the
time of provision of service."

In the field of information technology, it is noheommon to provide services in relatior
tangible goods located distantly from a remotetioca Thus the actual place of performa
of the service could be quite different from theéuat location of the tangible goods. T
proviso requires that the place of provision shallthe actual location of the goods and
the place of performance, which in normal situagimone and the same.

5.4.3 What are the services that are provided "to @ individual,..., which require the
physical presence of the receiver,..., with the pwader for provision of the service."?-
sub-rule (2)

Certain services like cosmetic or plastic surgbgguty treatment services, personal sec
service, health and fithess services, photograpdryice (to individuals), internet ce
service, classroom teaching, are examples of s=vibat require the presence of
individual receiver for their provision. As woulek kevident from these examples, the ne
of services covered here is such as are rendergerson and in the receiver's phys
presence. Though these are generally renderedeasdbvice provider's premises (e
cosmetic or plastic surgery clinic, or beauty partwr health and fithess centre, or inte
cafe), they could also be provided at the cust@mgremises, or occasionally while
receiver is on the move (say, a personal secueityice; or a beauty treatment on boart
aircraft).

5.4.4 What is the significance of "..in the physidapresence of an individual, whethe
represented either as the service receiver or a pgyn acting on behalf of the receiver
in this rule?

This implies that while a service in this categycapable of being rendered only in
presence of an individual, it will not matter ify terms of the contractual arrangen
between the provider and the receiver (formal éormal, written or oral), the service
actually rendered by the provider to a person atinen the receiver, who is acting on be
of the receiver.

Illustration

A modelling agency contracts with a beauty parfouibeauty treatment of say, 20 models.
Here again is a situation where the modelling agesthe receiver of the service, but the
service is rendered to the models, who are reagitfia beauty treatment service on behalf
of the modelling agency Hence, notwithstanding thatmodelling agency does not qualify

as the individual receiver in whose presence theicge is rendered, the nature of the
service is such as can be rendered only to anithdil; thereby qualifying to be covered

under this rule.

5.5 Rule 5- Location of Immovable Property

In the case of a service that is 'directly in nelatto immovable property’, the place
provision is where the immovable property (landbwmilding) is located, irrespective
where the provider or receiver is located.

5.5.1 What is "immovable property"?

"Immovable Property” has not been defined in theakce Act, 1994. However, in terms
section 4 of the General Clauses Act, 1897, thmitieh of immovable property provided
sub-section 3 (26) of the General Clauses Actapply, which states as under:

" 'Immovable Property' shall include land, benefissarise out of land, and thir
attached to the earth, or permanently fastenedyttheng attached to the earth.”

It may be noted that the definition is inclusivaeldhus properties such as buildings and f
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structures on land would be covered by the definittf immovable property. The prope
must be attached to some part of earth even ifrwater.

5.5.2 What are the criteria to determine if a serge is 'directly in relation to' immovable
property located in taxable territory?

Generally, the following criteria will be used teetdrmine if a service is in respect
immovable property located in the taxable territory

(i) The service consists of lease, or a right of aseupation, enjoyment or exploitatior
an immovable property;

(i) the service is physically performed or agreedb& performed on an immova
property (e.g. maintenance) or property to come @xistence (e.g. construction);

(iii) the direct object of the service is the immoeaptoperty in the sense that the ser
enhances the value of the property, affects thereadf the property, relates
preparing the property for development or redevalemt or the environment witk
the limits of the property (e.g. engineering, atettural services, surveying and sub-
dividing, management services, security services et

(iv) the purpose of the service is:

(@ the transfer or conveyance of the property o firoposed transfer
conveyance of the property (e.g., real estate &es\vin relation to the actual
proposed acquisition, lease or rental of propdegal services rendered to
owner or beneficiary or potential owner or benetigiof property as a result
a will or testament);

(b) the determination of the title to the property.

There must be more than a mere indirect or incaler@nnection between a service provi
in relation to an immovable property, and the ulydleg immovable property. For examg
a legal firm's general opinion with respect to tagital gains tax liability arising from t
sale of a commercial property in India is basicativice on taxation legislation in gen
even though it relates to the subject of an immta/@boperty. This will not be treated a
service in respect of the immovable property.

5.5.3 Examples of land-related services

(i) Services supplied in the course of constructienpnstruction, alteration, demolitic
repair or maintenance (including painting and dating) of any building or civ
engineering work.

(i) Renting of immovable property.
(iii) Services of real estate agents, auctioneerkitacts, engineers and similar expert
professional people, relating to land, buildings avil engineering works. Th

includes the management, survey or valuation opgnty by a solicitor, surveyor
loss adjuster.

(iv) Services connected with oil/gas/mineral explorabr exploitation relating to speci
sites of land or the seabed.

(v) The surveying (such as seismic, geological ongegnetic) of land or seabed.
(vi) Legal services such as dealing with applicationglanning permission.

(vii) Packages of property management services whialy mclude rent collectio
arranging repairs and the maintenance of finam@ebunts.

(viii) The supply of hotel accommodation or warehopses.
5.5.4 What if a service is not directly related tammovable property?
The place of provision of services rule appliesyotd services which relate directly
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specific sites of land or property. In other wortlee immovable property must be clei
identifiable to be the one from where, or in respefcwhich, a service is being provid
Thus, there needs to be a very close link or asBoni between the service and
immovable property. Needless to say, this rule dessapply if a provision of service f
only an indirect connection with the immovable prdp, or if the service is only
incidental component of a more comprehensive sugipbgrvices.

For example, the services of an architect contdatiedesign the landscaping of a partic
resort hotel in Goa would be lamdlated. However, if an interior decorator is ereghdpy ¢
retail chain to design a common decor for all ttwess in India, this service would not
land-related. The default rule i.e. Rule 3 will Bpin this case.

5.5.5 Examples of services which are not land-reled

(i) Repair and maintenance of machinery which is peimanently installed. This is
service related to goods.

(i) Advice or information relating to land prices moperty markets because they do
relate to specific sites.

(iii) Land or Real Estate Feasibility studies, sagespect of the investment potential «
developing suburb, since this service does notaétaa specific property or site.

(iv) Services of a Tax Return Preparer in simply wWaling a tax return from figur
provided by a business in respect of rental incror@ commercial property.

(v) Services of an agent who arranges finance fptirchase of a property.
5.6 Rule 6- Services relating to Events
5.6.1 What is the place of provision of services laging to events?

Place of provision of services provided by way a@féssion to, or organization of a cultu
artistic, sporting, scientific, educational, erd@riment event, or a celebration, confere
fair, exhibition, or any other similar event andsafrvices ancillary to such admission, <
be the place where the event is held.

5.6.2 What are the services that will be covered ithis category?

Services in relation to admission as well as omtion of events such as conventic
conferences, exhibitions, fairs, seminars, workshegddings, sports and cultural events
covered under this Rule.

lllustration 1

A management school located in USA intends to argaa road show in Mumbai and New
Delhi for prospective students. Any service prodidiyy an event manager, or the right to
entry (participation fee for prospective studests;) will be taxable in India.

lllustration 2

An Indian fashion design firm hosts a show at TtwprCanada. The firm receives the
services of a Canadian event organizer. The plapeowision of this service is the locatipn
of the event, which is outside the taxable teryitéxny service provided in relation to this
event, including the right to entry, will be non«tdle.

5.6.3 What is a service ancillary organization or @mission to an event?

Provision of sound engineering for an artistic évera prerequisite for staging of that e\
and should be regarded as a service ancillarg trganization. A service of hiring a spec
equipment to enjoy the event at the venue (againktarge that is not included in the pric
entry ticket) is an example of a service that isiliary to admission.

5.6.4 What are eventelated services that would be treated as not antry to
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admission to an event?

A service of courier agency used for distributidrentry tickets for an event is a service
is not ancillary to admission to the event.

5.7 Rule 7- Part performance of a service at diffent locations
5.7.1 What does this Rule imply?

This Rule covers situations where the actual perémce of a service is at more than
location, and occasionally one (or more) such loaatmay be outside the taxable territory.

This Rule states as follows:-

"Where any service stated in rules 4, 5, or 6 mvigled at more than one locati
including a location in the taxable territory, iiace of provision shall be the locatior
the taxable territory where the greatest propontibtine service is provided".

The following example illustrates the applicatidrttos Rule:-
lllustration 1

An Indian firm provides a 'technical inspection acoeltification service' for a newly
developed product of an overseas firm (say, foewly launched motorbike which has|to
meet emission standards in different states or tcesh Say, the testing is carried out in
Maharashtra (20%), Kerala (25%), and an internatitotation (say, Colombo 55%).

Notwithstanding the fact that the greatest propartof service is outside the taxaple
territory, the place of provision will be the plaicethe taxable territory where the greatest
proportion of service is provided, in this case dar

This rule is, however, not intended to capturegngicant portion of a service renderec
any part of the taxable territory like mere issdienwoice, processing of purchase orde
recovery, which are not by way of service actupflyformed on goods.

It is clarified that this rule is applicable in femmance-based services or locatepecific
services (immovable property related or evarked). Normally, such services wt
provided in a nortaxable territory would require the presence ofasafe establishments
such territories. By virtue of an explanation obslause (44) of section 65B, they wo
constitute distinct persons and thus it would lgtilmate to invoice the services rende
individually in the two territories.

5.8 Rule 8- Services where the Provider as well as Receiver Iscated in Taxable
Territory

5.8.1 What is the place of provision of a service here the location of the servic
provider and that of the service receiver is in theaxable territory?

The place of provision of a service, which is pd®d by a provider located in the taxe
territory to a receiver who is also in the taxaelitory, will be the location of the receiver.

5.8.2 What is the implication of this Rule?

This Rule covers situations where the place of igion of a service provided in the taxe
territory may be determinable to be outside thalbéeterritory, in terms of the applicatior
one of the earlier Rules i.e. Rule 4 to 6, but $kevice provider, as well as the ser
receiver, are located in the taxable territory.

The implication of this Rule is that in all suclses, the place of provision will be deeme
be in the taxable territory, notwithstanding théiearules. The presence of both the ser
provider and the service receiver in the taxableitéey indicates that the place
consumption of the service is in the taxable teryit Services rendered, where both
provider and receiver of the service are locatedide the taxable territory, are now cove
by the mega exemption.
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Illustration

A helicopter of Pawan Hans Ltd (India based) depela technical snag in Nepal. Say,
engineers are deputed by Hindustan AeronauticsBadgalore, to undertake repairs at|the
site in Nepal. But for this rule, Rule 4, sub-r@dg would apply in this case, and the place
of provision would be Nepal i.e. outside the taeatdrritory. However, by application [of
Rule 7, since the service provider, as well as rdeeiver, are located in the taxable
territory, the place of provision of this servicélwe within the taxable territory.

5.9 Rule 9- Specified services- Place of provisiglocation of the service provider

5.9.1 What are the specified services where the pka of provision is the location of th
service provider?

Following are the specified services where the elat provision is the location of t
service provider:-

(i) Services provided by a banking company, or arfaial company, or a ndsanking
financial company to account holders;

(i) Online information and database access or vatrgervices;
(iii) Intermediary services;
(iv) Service consisting of hiring of means of trangpap to a period of one month.

5.9.2 What is the meaning of "account holder"? Whib accounts are not covered by th
rule?

"Account" has been defined in the rules to meara@mount which bears an interest to
depositor. Services provided to holders of demaedosdits, term deposits, NRE (non-
resident external) accounts and NRO (mesident ordinary) accounts will be covered u
this rule. Banking services provided to person®iothan account holders will be cove
under the main rule (Rule 3- location of receiver).

5.9.3 What are the services that are provided by danking company to an accour
holder (holder of an account bearing interest to te depositor)?

Following are examples of services that are pravidg a banking company or financ
institution to an "account holder", in the ordinagurse of business:-

(i) services linked to or requiring opening and afien of bank accounts such as lenc
deposits, safe deposit locker etc;

(i) transfer of money including telegraphic transfeail transfer, electronic transfer etc.

5.9.4 What are the services that are not providedyba banking company or financia
institution to an account holder, in the ordinary wurse of business, and wi
consequently be covered under another Rule?

Following are examples of services that are gelyelDT provided by a banking compe
or financial institution to an account holder (haldf a deposit account bearing interest
the ordinary course of business:-

() financial leasing services including equipmeasing and hire-purchase;
(i) merchant banking services;

(ili) Securities and foreign exchange (forex) brokiagd purchase or sale of fore
currency, including money changing;

(iv) asset management including portfolio managemahtiorms of fund manageme
pension fund management, custodial, depositorytrausti services;

(v) advisory and other auxiliary financial serviceeluding investment and portfo
research and advice, advice on mergers and acgussiand advice on corpor:
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restructuring and strategy;
(vi) banker to an issue service.

In the case of any service which does not quakfa &ervice provided to an account hol
the place of provision will be determined under degault rule i.e. the Main Rule 3. Thus
will be the location of the service receiver whéres known (ascertainable in the ordin
course of business), and the location of the semtovider otherwise.

5.9.5 What are "Online information and database acess or retrieval services"?

"Online information and database access or refriegavices" are services in relation
online information and database access or retrievaboth, in electronic form throu
computer network, in any manner. Thus, these sesvare essentially delivered over
internet or an electronic network which relies bte internet or similar network for th
provision. The other important feature of thesevises is that they are complet
automated, and require minimal human intervention.

Examples of such services are:-

(i) online information generated automatically bjtware from specific data input by t
customer, such as wdiased services providing trade statistics, legal famancia
data, matrimonial services, social networking sites

(if) digitized content of books and other electropilications, subscription of onli
newspapers and journals, online news, flight infation and weather reports;

(iii) Web-based services providing access or dowrdbadyital content.

The following services will not be treated as "aeliinformation and database acces
retrieval services":-

(i) Sale or purchase of goods, articles etc oventieenet;

(i) Telecommunication services provided over thermgt, including fax, telephony, au
conferencing, and videoconferencing;

(iii) A service which is rendered over the interneghsas an architectural drawing,
management consultancy through e-mail;

(iv) Repair of software, or of hardware, throughititernet, from a remote location;
(v) Internet backbone services and internet acasess.
5.9.6 What are "Intermediary Services"?

Generally, an "intermediary” is a person who aresngr facilitates a supply of goods, ¢
provision of service, or both, between two persamshout material alteration or furtr
processing. Thus, an intermediary is involved witb supplies at any one time:

(i) the supply between the principal and the thactyy and

(i) the supply of his own service (agency servieehis principal, for which a fee
commission is usually charged.
For the purpose of this rule, an intermediary spext of goods (such as a commission ¢
I.e. a buying or selling agent, or a stockbroke®xcluded by definition.

Also excluded from this suhile is a person who arranges or facilitates a iprav of ¢
service (referred to in the rules as "the mainisely, but provides the main service on
own account.

In order to determine whether a person is actingragntermediary or not, the followi
factors need to be considered:-

Nature and value: An intermediary cannot alter the nature or valughefservice, the supg
of which he facilitates on behalf of his principalthough the principal may authorize
intermediary to negotiate a different price. Alwg principal must know the exact valu
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which the service is supplied (or obtained) on bhehalf, and any discounts that
intermediary obtains must be passed back to tmeipal.

Separation of value:The value of an intermediary's service is invagiabdentifiable fron
the main supply of service that he is arrangingatt be based on an agreed percentage
sale or purchase price. Generally, the amount eldalyy an agent from his principal
referred to as "commission".

Identity and title: The service provided by the intermediary on belbélthe principal i
clearly identifiable.

In accordance with the above guiding principlesyises provided by the following persc
will qualify as ‘intermediary services':-

(i) Travel Agent (any mode of travel)

(i) Tour Operator

(iii) Commission agent for a service [an agent folirmypr selling of goods is excluded]

(iv) Recovery Agent
Even in other cases, wherever a provider of anyieemacts as an intermediary for ano
person, as identified by the guiding principleslioetl above, this rule will apply. Normal

it is expected that the intermediary or agent wdwdste documentary evidence authori:
him to act on behalf of the provider of the 'masnvice’.

lllustration

A freight forwarder arranges for export and impgitipments. There could be two poss|ble
situations here- one when he acts on his own at¢caud the other, when he acts as an
intermediary.

When he acts on his own account (say, for an expashipment)

A freight forwarder provides domestic transportatigithin taxable territory (say, from t
exporter's factory located in Pune to Mumbai pag)well as international freight serv
(say, from Mumbai port to the international dediima), under a single contract, on his ¢
account (i.e. he buyis-and sells fright transport as a principal), @hdrges a consolidat
amount to the exporter. This is a service of transpion of goods for which the place
supply is the destination of goods. Since the dastn of goods is outside taxable territ
this service will not attract service tax. Herasipresumed that ancillary freight services
services ancillary to transportatioloading, unloading, handling etc) are "bundledthwthe
principal service owing to a single contract oirggke price (consideration).

On an import shipment with similar conditions, thlace of supply will be in the taxal
territory, and so service tax will be attracted.

When he acts as an intermediary

Where the freight forwarder acts as an intermedi#tng place of provision will be
location. Service tax will be payable on the sesiprovided by him. However, when
provides a service to an exporter of goods, the@e&pcan claim refund of service tax
under notification for this purpose.

Similarly, persons such as call centres, who pmwervices to their clients by dealing v
the customers of the client on the client's belalf,actually provided these services on i
own account, will not be categorized as intermeeiar

5.9.7 What is the service of "hiring of means of @nsport"?

The services of providing a hire or lease, withthg transfer of right to use (explainec
guide at point 6.6), is covered by this rule. Ndignthe following will constitute means
transport:-
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(i) Land vehicles such as motorcars, buses, tr
(ii) Vessels;
(iii) Aircraft;
(iv) Vehicles designed specifically for the transpdrsick or injured persons;
(v) Mechanically or electronically propelled invatidrriages;
(vi) Trailers, semi-trailers and railway wagons.
The following are not 'means of transport':-
() Racing cars;
(i) Containers used to store or carry goods whilegogansported;
(iii) Dredgers, or the like.

5.9.8 What if | provide a service of hiring of a feet of cars to a company on an annu
contract? What will be place of provision of my sevice if my business establishment
located in New Delhi, and the company is located iRaridabad (Haryana)?

This Rule covers situations where the hiring isdgperiod of upto one month. Since hi
period is more than one month, this sulke cannot be applied to the situation. The plah
provision of your service will be determined inntex of Rule 3 i.e. receiver location, wh
in this case is Faridabad (Haryana).

5.10 Rule 10- Place of Provision of a service ofainsportation of goods
5.10.1 What are the services covered under this Ra#

Any service of transportation of goods, by any modléransport (air, vessel, rail or b
goods transportation agency), is covered here. Mewvéransportation of goods by cou
or mail is not covered here.

5.10.2 What is the place of provision of a serviad transportation of goods?

Place of provision of a service of transportatibig@ods is the place of destination of gou
except in the case of services provided by a Gdadsasportation Agency in respect
transportation of goods by road, in which caseplaee of provision is the location of |
person liable to pay tax (as determined in termsutef 2(1 )(d) of Service Tax Rules, 1¢
(since amended).

Illustration

A consignment of cut flowers is consigned from Gtanto Amsterdam. The place |of
provision of goods transportation service will bengterdam (outside India, hence nhot
liable to service tax). Conversely, if a consigninaincrystal ware is consigned from Paris
to New Delhi, the place of provision will be New Ibie

5.10.3 What does the proviso to this Rule imply?
The proviso to this Rule states as under:-

"Provided that the place of provision of servicégransportation of goods by goc
transportation agency shall be the location ofpeson liable to pay tax."

Sub+ule 2(1)(d) of Service Tax Rules, 1994 providest thvhere a service of transportat
of goods is provided by a 'goods transportatiomege and the consignor or consigne
covered under any of the specified categories phest therein, the person liable to ta
the person who pays, or is liable to pay freighthér himself or through his agent) for
transportation of goods by road in a goods carriéigauch person is located in ntaxable
territory, then the person liable to pay tax sballthe service provider.

lllustration 1
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A goods transportation agency ABC located in Dethnsports a consignment of new
motorcycles from the factory of XYZ in Gurgaon (iana), to the premises of a dealer in
Bhopal, Madhya Pradesh. Say, XYZ is a registersdssee and is also the person liable to
pay freight and hence person liable to pay taxhis case. Here, the place of provision of
the service of transportation of goods will be lhwation of XYZ i.e. Haryana.

Illustration 2

A goods transportation agency ABC located in Defhnsports a consignment of ngw
motorcycles from the factory of XYZ in Gurgaon (iKana), to the premises of a dealer in
Jammu (non-taxable territory). Say, as per mutuaiiseed terms between ABC and XYZ,
the dealer in Jammu is the person liable to paiglite Here, in terms of amendgd
provisions of rule 2(1)(d), since the person liatdepay freight is located in non-taxable
territory, the person liable to pay tax will be AB&ccordingly, the place of provision pf
the service of transportation of goods will be lhwation of ABC i.e. Delhi.

5.11 Rule 11- Passenger Transportation Services
5.11.1 What is the place of provision of passenggansportation services?

The place of provision of a passenger transportaevice is the place where the passe
embarks on the conveyance for a continuous journey.

5.11.2 What does a "continuous journey” mean?
A "continuous journey" means a journey for which:-
(i) asingle ticket has been issued for the entweney; or

(i) more than one ticket or invoice has been issioedthe journey, by one servi
provider, or by an agent on behalf of more thansereice providers, at the same ti
and there is no scheduled stopover in the journey.

5.11.3 What is the meaning of a stopover? Do allaggiovers break a continuous journey?

"Stopover" means a place where a passenger camlzhsk either to transfer to anot
conveyance or break his journey for a certain pemoorder to resume it at a later poin
time. All stopovers do not cause a break in comtirsujourney. Only such stopovers will
relevant for which one or more separate ticketsisseed. Thus a travel on Delhi-London-
New York-LondonBelhi on a single ticket with a halt at London ather side, or even bot
will be covered by the definition of continuous joay. However if a separate ticke:
issued, say New York-Bostddew York, the same will be outside the scope obrtiouou:

journey
5.11.4 The Table below contains illustrations whiclexplain the principle enunciated ir
this Rule.
lllustrations
S. No. Journey Place of Taxability
Provision
SingleTicket (No stopover)

1 [Mumbai-Delhi Mumbai Yes, Mumbai being the place| of
embarkation.

2 | Mumbai-Delhi-Jaipur Mumbai Yes, Mumbai, being theaqd of
embarkation for the continuous
journey.

3 [Mumbai-Delhi-London- Mumbai -do-
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provision for continuous journe
with single return ticket.

Delhi-London
4 | Delhi-London-New Yorki Delhi Yes, New Delhi, being the place|of

London-New York provision for continuous journey
with single return ticket.

Delhi-London-New York Delhi -do-

New York-London-Delhi New York No, New York is placé provision
for continuous journey with singje
return ticket.

7 |New York-London-Delhii New York -do-

Mumbai-Delhi-London-New

York

8 |[Delhi-Jammu-Delhi Delhi Yes, Delhi is the placepobvision
for continuous journey.
9 [Jammu-Delhi-Jammu Jammu No, Jammu is the place of

Y

More than one ticket for a journey (issued by a sigle service provider, or by a single

U
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(c) Chandigarh-Amritsar
(d) Amritsar-Delhi

provision for
journey (a);
Delhi is place
of provision
for journey
(b);
Chandigarh i
place of
provision for
journey (c);

taxable territory; Journeys (b),
and (d) are taxable since place
provision is in taxable territory.

agent, for more than one service providers)

1 |(a) Delhi-Bangkok-Delhi Delhi is place|Journey (a) is taxable since place of

(b) Bangkok-Bali-Bangkok |Of provision |provision is in taxable territory;
for journey |Journey (b) is not taxable since
(a); Bangkok |place of provision is outside
is place of |taxable territory.
provision for
journey (b)

2 |(a) Delhi-New York-Delhi | Delhi is place|Journey (a) is taxable since place of
(b) New York-BostorNew|Of provision |provision is in taxable territory;
York for journey |Journey (b) is not taxable since

(a); New place of provision is not in taxahle
York is place |territory.

of provision

for journey

(b)

3 |(a) London-Delhi-London |London is Journey (a) is not taxable since
(b) Delhi-Chandigarh place of place of provision is outside

c)

of
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Amritsar is
place of
provision for
journey (d)
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(c) Delhi-Lucknow
(d) Lucknow-Jammu

provision for
journey (a);
Delhi is place
of provision
for journey
(b); Delhi is
place of
provision for
journey (c);
Lucknow is
place of
provision for

territory; Journeys (b), (c) and

are taxable since place of provis
is in taxable territory for each

these.

4 (a) Delhi-Jammu(b) Jammu-Delhi Delhi is place ofoyision for
journey (a) Jammu is place |of
provision for journey (b) Journgy
(a)is taxable since place |of
provision is in taxable territory.
Journey (b) is not taxable since
place of provision is outside
taxable territory.

5 |(a) Jammu-Delhi-Jammu | Jammu is In journey (@) is not taxable since

(b) Delhi-Bangkok-Delhi place of place of provision is outside
provision for |taxable territory for the continuoys
journey (a); |journey  with single, returp
Delhi is place|ticket.Journey (b) is taxable, since
of provision |place of provision is in taxable
for journey |territory for the journey with single,
(b) return ticket.

6 |(a) Jammu-Delhi Jammu is Journey (a) is not taxable since

(b) Delhi-Bangkok-Delhi place of place of provision is not in taxahle

d)
on
of

journey (d)

It may also be pertinent to mention that for flglariginating from, or terminating in, t
northeast region, though the place of provision el determined in terms of this rule, tr
IS an exemption for air transportation of passesngembarking from, or terminating in
airport located in the state of Arunachal Pradéssam, Manipur, Meghalaya, Mizore
Nagaland, Sikkim, or Tripura or at Bagdogra locatedVest Bengal. The examples in
table below illustrate some situations.

S. No. Journey Place of Taxability
Provision
Single ticket (No stopover)

1 |[Dibrugarh-Kolkata-Mumbai | Dibrugarh is|Journey is taxable, but no servijce
the place of |tax is payable owing to the
provision exemption (flight originates in
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exempted territory).
2 | Dibrugarh-Kolkata-Mumbai- | Dibrugarh is |Journey is taxable, but no servjce
Kolkata-Dibrugrah the place of |tax is payable owing to the
provision exemption. Here it is relevant |to
note that the journey is againsi a

single, return ticket.

3 |[Guwahati-Kolkata-Bangkok-| Guwahati is |Place of provision being in the

Kolkata-Guwahati the place of |taxable territory, the service |is
provision for |taxable, but no service tax |is
the payable owing to the exemptipn
continuous |(flight originates in exempted
journey territory) and journey is deemed

continuous.

4 | Kolkata-Guwahati-Kolkata Kolkata is thélace of provision being in the
place of taxable territory, the service |[is
provision for |taxable, but no service tax |is
the payable owing to the exemptipn
continuous |(the onward and return legs |of
journey. journey terminate and originate |in

exempted territory, respectively).
More than one ticket for a journey (issued by a sigle service provider, or by a single
agent, for more than one service providers)

1 |(a) Bagdogra-Kolkata(b) Kolkata-Delhi Place of geian for journey (a) is
Bagdogra.Place of provision fpr
journey (b) is Kolkata. In these
cases, generally, the passenger
would be required to change
aircraft after exiting the airport, and
is required to obtain a fresh
boarding pass for the next leg. This
is deemed to be a stopover. Thus,
journey (b) is taxable, and service
tax is payable on leg (b).

2 (@) Guwahati-Kolkata-Kolkata- Each journey is deemed continugus

Guwabhati(b) Bangkok- based on the assumption that two
Kolkata single, return tickets are purchased.

For journey (a), place of provision
iIs Guwahati, and for journey (b),
palce of provision is Kolkata.
Generally, in such cases, since
separate return tickets have been
purchased for the two journeys,
after completing journey (a), the
passenger will be required [to
disembark from the aircraft and
complete check-in formalities for
journey (b). Thus, the journey will
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not be deemed to be continuous,
and place of provision for journey
(b) will be determined Kolkata.

5.12 Rule 12- Services provided on board conveyarsce

5.12.1 What are services provided on board conveyees?

Any service provided on board a conveyance (aircvassel, rail, or roadways bus) will
covered here. Some examples areboard service of movies/music/video/software ge
on demand, beauty treatment etc, albeit only whewiged against a specific charge,
not supplied as part of the fare.

5.12.2 What is the place of provision of servicesqvided on board conveyances?

The place of provision of services provided on doarconveyance during the course
passenger transport operation is the first schddudent of departure of that conveyance
the journey.

Illustration

A video game or a movie-on-demand is provided adaard entertainment during the
Kolkata-Delhi leg of a Bangkok-Kolkata-Delhi flighThe place of provision of this service
will be Bangkok (outside taxable territory, hena liable to tax).

If the above service is provided on a Delhi-KolkB&ngkok-Jakarta flight during the
BangkokdJakarta leg, then the place of provision will bellDéin the taxable territor
hence liable to tax).

5.13 Rule 13- Power to notify services or circumstees
5.13.1 What is the implication of this Rule?
This Rule states as follows:-

"In order to prevent double taxation or n@xation of the provision of a service, or
the uniform application of rules, the Central Goweent shall have the power to no
any description of service or circumstances in Whiee place of provision shall be
place of effective use and enjoyment of a service."

The rule is an enabling power to correct any impesbeing met due to the applicability
rules in a foreign territory in a manner which mcansistent with these rules leading
double taxation. Due to the cross border naturaanfy services it is also possible in cer
situations to set up businesses in a teo@ble territory while the effective enjoyment,ino
other words consumption, may be in taxable tewitdris rule is also meant as an anti-
avoidance measure where the intent of the law ugjlsioto be defeated through ingeni
practices unknown to the ordinary ways of condgcbnsiness.

5.14 Rule 14- Order of application of Rules
5.14.1 What is the implication of this Rule?

Rule 14 provides that where the provision of aiseris, prima facie, determinable in tel
of more than one rule, it shall be determined inoagance with the rule that occurs i
among the rules that merit equal consideration.

This Rule covers situations where the nature ofraice, or the business activities of
service provider, may be such that two or moresratay appear equally applicable.

Following illustrations will make the implicatiorts this Rule clear:-
lllustration 1

An architect based in Mumbai provides his serviwean Indian Hotel Chain (which has
business establishment in New Delhi) for its neatyuired property in Dubai. If Rule|5
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(Property rule) were to be applied, the place avion would be the location of the
property i.e. Dubai (outside the taxable territob¥)ith this result, the service would not|be
taxable in India.

Whereas, by application of Rule 8, since both tteviger and the receiver are located in
taxable territory, the place of provision would the location of the service receiver |.e.
New Delhi. Place of provision being in the taxatagitory, the service would be taxablg in
India.

By application of Rule 14, the later of the Rules Rule 8 would be applied to determine
the place of provision.

Illustration 2

located in Mumbai) avails the services of Indianaliecians, fashion designers,
videographers, and photographers. The service gewvitravel as part of the Indign
pageant's entourage to South Africa. Some of themwices are in the nature |of
personalized services, for which the place of miovi would normally be the location
where performed (Performance rule-Rule 4), while &thers, under the main rule
(Receiver location) the place of provision wouldthe location of receiver.

Whereas, by application of Rule 8, since both tteviger and the receiver are located in
taxable territory, the place of provision would the location of the service receiver |.e.
New Delhi. Place of provision being in the taxalg@gitory, the service would be taxablg in
India.

By application of Rule 15, the later of the Rules Rule 8 would be applied to determine
the place of provision.

For the Ms Universe Contest planned to be heldoutts Africa, the Indian pageant (sEy,

FLOW DIAGRAM F1
HOW TO DETERMINE LOCATION?
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FLOW DIAGRAM F 2
PROVISION OF SERVICES UNDER A 'GLOBAL AGREEMENT" -
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Country X
AAAK
4 :
Taxable Sarvice | st idiary
Territory
Service 5 ﬂ
Parent
Service 1
Country
Subsleliny
Service 3 BRE-Y
Subsidinry

Place of provision for service 1 15 taxable terrtory
Place of provision for service 2 is taxable teritory
Placa of provision for service 3 1s taxable terriory
Place of provision for service 4 is couniry X
Ptaca of provision for service 5 is country Y

FLOW DIAGRAM F 3
PROVISION OF SERVICES UNDER 'FRAMEWORK AGREEMENT'- Scenario 2
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Country
X

Taxable AAREK

. Subsidiary

Territory
Service 2
Agreement 3
AAA

Parent BEB-X

Subsidiary

Agreement 1 Agreement 2
[Framework] [Service 1]
Country Y

AN

=== Subsidiary

BEB S
Parent Agreement 4
Service 3

BBB-Y

| Subsidiary

Agreement 1 is not transactional, has no consigderaand does not create a provisiol
service. Agreement 1 stipulates the terms and tiondiwhich are activated only when
parties (i.e. group subsidiaries on either sideeremito separate and independent bus
agreements, in accordance with the terms spedcrfidfte framework agreement.

Under Agreement 2, service 1 is provided by BBB kddAAA Ltd, and the place
provision of this service, under the main rulethe location of the receiver i.e. within -
taxable territory. Under Agreement 3, service pnsvided by BBB-X to AAAX, and the
place of provision of this service, under the maile, is country X i.e. outside the taxa
territory. Under Agreement 4, service 3 is providigdBBB-Y to AAA-Y, and the place «
provision of this service, again under the maireru$ country Y i.e. outside the taxa
territory.

Guidance Note 6 - Declared Services

In the definition of 'service' contained in claugd) of section 65B of the Act it has a
been stated that service includes a declared serVice phrase 'declared service' is
defined in the said section as an activity cardatiby a person for another for considere
and specified in section 66E of the Act. The follogvnine activities have been specifier
section 66E:

Page61 of 117
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1. renting of immovable proper

2. construction of a complex, building, civil wtture or a part thereof, including
complex or building intended for sale to a buyeholly or partly, except where t
entire consideration is received after issuancecatificate of completion by
competent authority;

3. temporary transfer or permitting the use goynent of any intellectual property right;

4. development, design, programming, custominati@daptation, up gradatic
enhancement, implementation of information techgypleoftware;

5. agreeing to the obligation to refrain fromaam, or to tolerate an act or a situation, «
do an act;

6. transfer of goods by way of hiring, leasinigehsing or any such manner with
transfer of right to use such goods;

7. activities in relation to delivery of goods bine purchase or any system of paymer
instalments;

8. service portion in execution of a works cocifra

9. service portion in an activity wherein gooldsing food or any other article of hun
consumption or any drink (whether or not intoxing)i is supplied in any manner
part of the activity.

The above activities when carried out by a persamahnother for consideration wol
amount to provision of service. Most of these smwiare presently also being taxed ex
in so far as SI. No.5 is concerned. It is clarifigdt they are amply covered by the defini
of service but have been declared with a view tboee any ambiguity for the purpose
uniform application of law all over the country.

6.1 Renting of Immovable Property

Renting has been defined in section 65B as "allgypermitting or granting access, en
occupation, usageor any such facility, wholly ortlyain an immovable property, with
without the transfer of possession or control & Haid immovable property and inclu
letting, leasing, licensing or other similar arrangents in respect of immovable property’

6.1.1 Is renting of all kinds of immovable propertytaxable?

No. Renting of certain kinds of immovable propestie specified in the negative list. Th
are-

* renting of vacant land, with or without a structuneidental to its use, relating
agriculture. (S.1 no. (d) (iv) of Exhibit A1)

* renting of residential dwelling for use asidence (Sl. No. (m) of Exhibit Al)
* renting out of any property by Reserve Bahkdia
* renting out of any property by a Governmentadocal authority to a nobusines
entity.
Renting of all other immovable properties wouldtaeable unless covered by an exemg
(refer 6.1.2).
6.1.2 Are there any exemptions in respect of rentghof immovable property?
Yes. These are:-
» Threshold level exemption up to Rs. 10 lakh.
» Renting of precincts of a religious place mtear general public is exempt.

* Renting of a hotel, inn, guest house, club, carapsitother commercial places me
for residential or lodging purposes, having dedawiff of a room below rupees c
thousand per day or equivalent is exempt.
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* Renting to an exempt educational institu

6.1.3 Would permitting usage of a property for a tenporary purpose like conduct of ¢
marriage or any other social function be taxable?

Yes. As per definition allowing or permitting usagé immovable property, witho
transferring possession of such property, is astimng of immoveable property.

6.1.4 Would activities referred to in column 1 of @able below be chargeable to servi

tax?
S. Journey Taxability
No.
1. |Renting of property to an educationekempted if provided to an educatiopal
body institution for the purpose of education
which is exempt from the levy of service
tax.
2. |Renting of vacant land for anin@lot chargeable to service tax as it| is
husbandry or floriculture covered in the negative list entry relating to
agriculture
3. |Permitting use of immoveable propefhargeable to service tax as permitiing
for placing vending/dispensing machinasage of space is covered in the definition
of renting
4. |Allowing erection of a communicatigi€hargeable to service tax as permitiing
tower on a building for consideration. [usage of space is covered in the definition
of renting
5. |[Renting of land or building fqiChargeable to service tax as there i§ no
entertainment or sports specific exemption.
6. |Renting of theatres by owners to fill@hargeable to service tax as the
distributors (including under a proffarrangement amounts to renting | of
sharing arrangement) immovable property.

6.1.5 Whether hotels/restaurants/convention centreketting out their halls, rooms etc
for social, official or business functions or lettng out of halls for cultural functions fall
within the scope of this declared list service?

Halls, rooms etc. let out by hotels/restaurants doconsideration for organizing soc
official or business functions or letting out oflledor cultural functions are covered witl
the scope of renting of immovable property and dohé taxable if other elements
taxability are present.

6.2 Construction of a complex, building, civil stricture or a part thereof, including a
complex or building intended for sale to a buyer, Wolly or partly, except where the
entire consideration is received after issuance otertificate of completion by &
competent authority.

This service is already taxable as part of constmof residential complex service un
clause (zzzh) of subection 105 of section 65 of the Act and as padeofice in relation 1
commercial or industrial construction under cla(sa) of subsection 105 of section 65
the Act. This entry covers the services providedbloylders or developers or any ot
person, where building complexes, civil structurgart thereof are offered for sale but
payment for such building or complex or part thérsoreceived before the issuance
completion certificate by a competent authority.
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6.2.1 What would be the liability to pay service ta on flats/houses agreed to be given
builder/developer to the land owner towards the lad /development rights and to othe
buyers. If payable, how would the services be vald@

Here two important transactions are identifiab&: gale of land by the landowner whicl
not a taxable service; and (b) construction serpice/ided by the builder/developer. 1
builder/developer receives consideration for thestmction service provided by him, fr
two categories of service receivers: (a) from lamger: in the form of land/developme
rights; and (b) from other buyers: normally in cash

Construction service provided by the builder/depelois taxable in case any part of
payment/development rights of the land was recelwedhe builder/ developer before
issuance of completion certificate and the sertece would be required to be paid
builder/ developers even for the flats given toltdre owner.

It may be pointed out that in a recent judgemesssed by the Mumbai High Court in -
case oMaharashtra Chamber of Housing Industry and Others v. Union of India [012-TIOL-
78-HC-Mum<ST] has upheld the Constitutional validity of levf/service tax, under claus
(zzzh) and (zzzzu) of section 65, on similar cargdton services provided by a builder
relevant portion of the judgement is reproducedwel

"29. The charge of tax under Section 66 of the mtraAct is on the taxable servir
defined in clause (105) of Section 65. The charfgmxis on the rendering of a taxa
service. The taxable event is the rendering orasewhich falls within the descriptic
set out in sulwlauses (zzq), (zzzh) and (zzzzu). The object efthx is a levy o
services which are made taxable. The fact thatabta service is rendered in relatiol
an activity which occurs on land does not renderdharging provision as imposin
tax on land and buildings. The charge continudseta charge on taxable services.
charge is not a charge on land or buildings asifa The tax is not on the gene
ownership of land. The tax is not a tax which i®dily imposed on land and buildin
The fact that land is subject to an activity invoty construction of a building or
complex does not determine the legislative competai Parliament. The fact that

activity in question is an activity which is renddron land does not make the te
taxon land. The charge is on rendering a taxalbildcgeand the fact that the servic
rendered in relation to land does not alter theuneabr character of the levy. T
legislature has expanded the notion of taxablei@iwy incorporating within the am
of clause (zzq) and clause (zzzh) services rendeyed builder to the buyer in t
course of an intended sale whether before, duringfter construction. There is
legislative assessment underlying the impositionthaf tax which is that during t
course of a construction related activity, a servicrendered by the builder to the bu
Whether that assessment can be challenged in iagsabnstitutional validity is

separate issue which would be considered a lititerl At this stage, what mel
emphasis is that the charge which has been imgmséae legislature is on the activ
involving the provision of a service by a builder the buyer in the course of -
execution of a contract involving the intended sdlenmovable property.

30. Parliament, in bringing about the amendmentjuestion has made a legisla
assessment to the effect that a service is rendgredilders to buyers during the cot
of construction activities. In our view, that ldlgitve assessment does not impinge
the constitutionaValidity of the tax once, the true nature and ctigraof the tax is he
not to fall within the scope of Entry 49 of List Bo long as the tax does not fall wit
any head of legislative power reserved to the Stdlbe tax must of necessity fall wit|
the legislative competence of Parliament. This setled principle of law, since t
residuary power to legislate on a field of legislatwhich does not fall within t
exclusive domain of the States is vested in Padi#mnder Article 248 read with En
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97 of List I."

Value, in the case of flats given to first categofyservice receiver will be the value of
land when the same is transferred and the pointagétion will also be determin
accordingly.

6.2.2 What would be the service tax liability in tle following model -land is owned by
society, comprising members of the society with eaanember entitled to his share b
way of an apartment. Society/individual flat owners give 'No Objection
Certificate' (NOC) or permission to the builder/deweloper, for re-construction. The
builder/ developer makes new flats with same or dirent carpet area for original
owners of flats and additionally may also be involed in one or more of the following: (i
construct some additional flats for sale to others(ii) arrange for rental accommodatior
or rent payments for society members/original ownes for stay during the period o
reconstruction; (iii) pay an additional amount to the original owners of flats in the
society.

Under this model, the builder/developer receivessmeration for the construction sen
provided by him, from two categories of service efigers. First category is t
society/members of the society, who transfer dgaraknt rights over the land (including
permission for additional number of flats), to thalder/developer. The second categor
service receivers consist of buyers of flats othan the society/members. Generally,
pay by cash.

Re-construction undertaken by a building society bseclly engaging a builder/develo|
will be chargeable to service tax as works contsactice for all the flats built now.

6.2.3 When a certain number of flats are given byhe builder/developer to a land owne
in a collaborative agreement to construct, lieu ofthe land or development rights
transferred, will such transferee be required to pa service tax on further sale of flats t
customers?

Yes. The service tax will be required to be paidsiigh transferee if any consideratio
received by him from any person before the reagigpmpletion certificate.

6.2.4 What would be the service tax liability on aoversion of any hitherto untaxec
construction /complex or part thereof into a buildng or civil structure to be used foi
commerce or industry, after lapse of a period of the?

Mere change in use of the building does not inva@ng taxable service. If the renovail
activity is done on such a complex on contractd#s same would be a works contrac
defined in clause (44) of section 65B service paortiwhich would also be taxable if ot
ingredients of taxability are present.

6.2.5 What would be the service tax liability on Bid- Operate - Transfer (BOT)
Projects?

Many variants of this model are being followed ifiedent regions of the country, depend
on the nature of the project. Build-Own-Operdtansfer (BOOT) is a popular varia
Generally under BOT model, Government, concessier(@ho may be a developer/buil
himself or may be independent) and the users argdirties. Risk taking and sharing ab
of the parties concerned is the essence of a B@jeqir Government by an agreernr
transfers the 'right to use' and/or 'right to depkfor a period specified, usually thirty ye
or near about, to the concessionaire.

Transactions involving provision of service takaqa usually at three different levels: firs
between Government and the concessionaire; secohdityween concessionaire and
contractor and thirdly, between concessionaireusaus.

At the first level, Government transfers the rigbtuse and/or develop the land, to

http://www.taxmann.com/taxmannflashes/whatsnew 2sype=1&sid=1111 6/21/201:



www.taxmann.cot Page6€ of 117

concessionaire, for a specific period, for congiomc of a building for furtherance

business or commerce (partly or wholly). Considerator this taxable service may be in
nature of upfront lease amount or annual charged pg the concessionaire to -
Government. Such services provided by the "Govemimuld be in the negative list en
contained in clause (a) of section 66D unless tleesgices qualify as 'support servi
provided to business entities' under exceptiondabse (iv) to clause (a) of section 6
'Support services have been defined in clause (49%ection 65B as 'infrastructur
operational, administrative, logistic marketingasry other support of any kind compris
functions that entities carry out in the ordinalguise of operations themselves but

obtain as services by outsourcing from others for @ason whatsoever and shall incl
advertisement and promotion, construction or woddntract, renting of movable

immovable property, security, testing and analy#ishe nature of concession is such th
amounts to 'renting of immovable property serviheh the same would be taxable. The
is required to be paid by the government as thermireverse charge for services relatir
renting of immovable property. In this model, thbuthe concessionaire is undertal
construction of a building to be used wholly or tharfor furtherance of business
commerce, he will not be treated as a service gesvsince such construction has k
undertaken by him on his own account and he rentam®wner of the building during t
concession period. However, if an independent ectdr is engaged by a concessionair
undertaking construction for him, then service imxpayable on the construction sen
provided by the contractor to the concessionaire.

At the third level, the concessionaire enters igreement with several users

commercially exploiting the building developed/casted by him, during the lease peri
For example, the user may be paying a rent or prenain the sulbease for temporary use
immovable property or part thereof, to the conassre. At this third level, concession:
is the service provider and user of the buildinghis service receiver. Service tax woulc
leviable on the taxable services provided by th&cessionaire to the users if the ingredi
of taxability are present.

There could be many variants of the BOT model erpth above and implications of i
may differ. For example, at times it is possiblattthe concessionaire may outsource
management or commercial exploitation of the bogddeveloped/constructed by him
another person and may receive agetermined amount as commission. Such commi
would be a consideration for taxable service aaloldi to service tax.

6.2.6 If the builder instead of receiving consider#on for the sale of an apartmen
receives a fixed deposit, which it converts aftete completion of the building into sale
consideration, will it amount to receiving any amout before the completion of service.

This may be a colorable device wherein the conatder for provision of constructic
service is disguised as fixed deposit, which iskeh} to be returned. In any case the inte
earned by the builder on such fixed deposits vélBlsignificant amount received prior to
completion of the immovable property. As clarifiatiserial no. 5 of the table in point
2.3.2 interest in such cases would be considergudf the gross amount charged for
provision of service.

6.2.7 In certain States requirement of completion ertificate are waived of for certain
specified types of buildings. How would leviabilityof service tax be determined in suc
cases?

In terms of Explanation to clause (b) of sectioft 86 such cases the completion certific
issued by an architect or a chartered engineerliceased surveyor of the respective I«
body or development or planning authority wouldttgated as completion certificate for
purposes of determining chargeability of service ta
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6.2.8 If the person who has entered into a contraatith the builder for a flat for which
payments are to be made in 12 installments dependjron the stage of construction an
the person transfers his interest in the flat to duyer after paying 7 installments, woulc
such transfer be an activity chargeable to serviceax?

Such transfer does not fall in this declared senantry as the said person is not provi
any construction service. In any case transfeuofi @n interest would be transfer of a be
to arise out of land which as per the definitionrafnoveable property given in the Gen
Clauses Act, 1897 is part of immoveable propertychStransfer would therefore be outs
the ambit of 'service’ being a transfer of titlenmmoveable property.

6.3 Temporary transfer or permitting the use or enpyment of any intellectual property
right
6.3.1 What is the scope of the term 'intellectualmpperty right'?
‘Intellectual property right' has not been defimedhe Act. The phrase has to be unders
as in normal trade parlance as per which intelsqitoperty right includes the following:-
¢ Copyright
¢+ Patents
¢ Trademarks
¢ Designs
¢ Any other similar right to an intangible property

6.3.2 Is the IPR required to be registered in Indi@ Would the temporary transfer of a
patent registered in a country outside India also & covered under this entry?

Since there is no condition regarding the law unabrch an intellectual right should
registered, temporary transfer of a patent regsteutside India would also be covere
this entry. However, it will become taxable onlytife place of provision of service
temporary transfer of intellectual property righin taxable territory.

6.4 Development, design, programming, customizationadaptation, up gradation
enhancement, implementation of information technolgy software

The term 'information technology software' has beéeimed in section 65B of the Act as i
representation of instructions, data, sound or emagcluding source code and object c
recorded in a machine readable form, and capabléetig manipulated or providil
interactivity to a user, by means of a computeammrautomatic data processing machin
any other device or equipment'.

6.4.1 Would sale of pre-packaged or canned softwale included in this entry?

No. It is a settled position of law that ppackaged or canned software which is put

media is in the nature of goods [Supreme Court quelg in case offata Consultancy
Services v. Sate of Andhra Pradesh [2002(178) ELT 22(SC) refers]. Sale of graekaged ¢
canned software is, therefore, in the nature & shboods and is not covered in this entry.

6.4.2 Is on site development of software covered der this entry?

Yes. On site development of software is coveredeuriie category of development
information technology software.

6.4.3 Would providing advice, consultancy and asgence on matters relating tc
information technology software be chargeable to seice tax?

These services may not be covered under the ddcleteentry relating to informatic
technology software. However, such activities wharried out by a person for another
consideration would fall within the definition ofivice and hence chargeable to service 1
other requirements of taxability are satisfied.
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6.4.4 Would providing a license to use p-packaged software be a taxable servic

The following position of law needs to be appremiato determine whether a license to
pre packaged software would be goods-

¢ As held by the Hon'ble Supreme Court in the cdskata Consultancy Servicesv. Sate
of Andhra Pradesh [2002(178) ELT22(SC)] ] preackaged software or canr
software or shrink wrapped software put on a mékéis goods. Relevant portion
para 24 of the judgment is reproduced below-

"A software programme may consist of various comraamdich enable the compu
to perform a designated task. The copyright in firagramme may remain with 1
originator of the programme. But the moment copgge made and marketed
becomes goods, which are susceptible to salegten intellectual property, once i
put on to a media, whether it be in the form ofksoor canvas (in case of painting
computer discs or cassettes, and marketed woultthitgoods”. We see no differel
between a sale of a software programme on a C[p§lalisc from a sale of music ol
cassette/CD or a sale of a film on a video cag€Hiteln all such cases, the intellect
property has been incorporated on a media for p@pof transfer. Sale is not jus
the media which by itself has very little value.eTsoftware and the media canno
split up. What the buyer purchases and pays fooighe disc or the CD. As in the ¢
of paintings or books or music or films the buygpurchasing the intellectual prope
and not the media i.e. the paper or cassette orati€CD. Thus a transaction sale
computer software is clearly a sale of "goods" imithe meaning of the term as defil
in the said Act. The term "all materials, articland commodities” includes b
tangible and intangible/incorporeal property whigh capable of abstractic
consumption and use and which can be transmittathsferred, delivered, stor
possessed etc. The software programmes have sdl #teibutes.”

Therefore, in case a ppackaged or canned software or shrink wrapped aodtve sold the
the transaction would be in the nature of saleonids and no service tax would be leviable.

¢ The judgement of the Supreme Court in Tata Conscyt&ervice case is applicable
case the preackaged software is put on a media before salesubih a case tl
transaction will go out of the ambit of definitiar service as it would be an activ
involving only a transfer of title in goods.

¢ As per the definition of 'service' as containedlause (44) of section 65(B) only th
transactions are outside the ambit of service whatmstitute only a transfer of title
goods or such transfers which are deemed to bk avihin the meaning of Clause 29
(A) of article 366 of the Constitution. The relevaategory of deemed sale is tran
of right to use goods contained in sub-clause {d)ause (29A) of the Constitution.

¢ Transfer of right to use goods' is deemed to bal@ gnder Article 366(29A) of tl
Constitution of India and transfer of goods by vedyhiring, leasing, licensing or a
such manner without transfer of right to use suobdg is a declared service ur
clause (f) of section 66E.

¢ Transfer of right to use goods is a weltognized constitutional and legal conc
Every transfer of goods on lease, license or hibagis does not result in transfe
right to use goods. For understanding the concketransfer of right to use please re
to point no 5.6.1.

¢ A license to use software which does not involve titansfer of 'right to use' wot
neither be a transfer of title in goods nor a dekrsa&le of goods. Such an acti
would fall in the ambit of definition of 'servicehd also in the declared service cate
specified in clause (f) of section 66E.
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¢ Therefore, if a pr-packaged or canned software is not sold but isteared under
license to use such software, the terms and conditof the license to use si
software would have to be seen to come to the aeiwli as to whether the license
use packaged software involves transfer of 'righige’ such software in the sense
phrase has been used in slduise (d) of article 366(29A) of the ConstitutigBet
point no 5.6.1).

¢ In case a license to use grackaged software imposes restrictions on the ustgect
licenses, which interfere with the free enjoymehtihe software, then such licer
would not result in transfer of right to use théware within the meaning of Clause 29
(A) of Article 366 of the Constitution. Every cotidn imposed in this regard will n
make it liable to service tax. The condition shoodédsuch as restraints the right to
enjoyment on the same lines as a person who hasnofie purchased goods is abl
have. Any restriction of this kind on transfer oftsvare so licensed would tantamo
to such a restraint.

¢+ Whether the license to use software is in the pager or in electronic form makes
material difference to the transaction.

¢+ However, the manner in which software is transtémeakes material difference to
nature of transaction. If the software is put oa thedia like computer disks or e
embedded on a computer before the sale the samél \eutreated as goods.
software or any programme contained is delivereliheror is down loaded on t
internet the same would not be treated as goodofaware as the judgment of -
Supreme Court in Tata Consultancy Service cas@psicable only in case the pre-
packaged software is put on a media before sale.

¢ Delivery of content online would also not amountadransaction in goods as
content has not been put on a media before saliveDe of content online fc
consideration would, therefore, amount to provisibservice.

6.4.5 In case contract is given for customized ddepment of software and the
customized software so developed is delivered todtclient on media like a CD the
would the transaction fall in this declared entry @ would it be covered by the TC¢
Judgement?

In such a case although the software is finallyveetd in the form of goods, since

contract is essentially for design and developnoérgoftware it would fall in the declar
list entry. Such a transaction would be in the reatf composite transaction involving
element of provision of service, in as much asdbaract is for design and developmer
software and also an element of transfer of titlgoods, in as much as the property in
containing the developed software is transferreithéoclient. However, the CD remains ¢
a media to transmit or deliver the outcome of whishessentially and pr@eminantly
contract of service. Therefore, such a transaationld not be excluded from the ambii
the definition of 'service' as the transaction doesinvolve 'only' transfer of title in goo
and dominant nature of the transaction is thatrovigion of service.

6.5 Activities in relation to delivery of goods orhire purchase or any system of paymel
by instalments

6.5.1 Is the delivery of goods on hire purchase ahy system of payment by instalmen
taxable?

No. The delivery of goods on hire purchase or arstesn of payment on instalment is
chargeable to service tax because as per Artid€298\) of the Constitution of India su
delivery of goods is deemed to be a sale of gobdsguidance on this aspect please ref
point no. 2.7 of this Guidance Paper) However #&@s or services provided in relation
such delivery of goods are covered in this decléist@ntry.
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6.5.2 What is the scope of the phrase 'delivery goods on hirepurchase or any syster
of payment by instalments'?

Section 2 of the Hire Purchase Act, 1972 define%iee purchase agreement' as
agreement under which goods are let out on hireuader which the hirer has the optior
purchase them in accordance with the terms of greeanent and includes an agreer
under which-

(i) possession of goods is delivered by the ownerethf to a person on condition t
such person pays the agreed amount in periodistlments, and

(if) the property in the goods is to pass to suckgreon the payment of the last of s
instalments, and

(iif) such person has a right to terminate the agreeateany time before the property
passes.'

As per the Sales of Goods Act by Mulla (Seventhtiguli Page 14) delivery is 'volunte
dispossession in favour of another' and that licades the essence of delivery is tha
deliverer, by some apt and manifest act, puts #leatee in the same position of con
over thing, either directly or through a custodiahjch he held himself immediately bef
the act'.

The nature of such arrangements has been explayéde Supreme Court in the case
Association of Leasing & Financial Service Companies v. Union Of India [2010 (20) S.T.F
417 (S.C.)]. The relevant extract in para 20 ofghiel judgment is reproduced below:

"20. According to Sale of Goods Act by Mulla [6tlditon] a common method
selling goods is by means of an agreement comm&nbwn as a hirgpurchas
agreement which is more aptly described as a hagmgement coupled with an opt
to purchase, i.e., to say that the owner letstwithattel on hire and undertakes to s
to the hirer on his making certain number of payts.én

Key ingredients of the deemed sale category oivelgl of goods on hirgurchase or ar
system of payment by instalments’, therefore are-

¢ Transfer of possession (and not just of custody)

¢ The hirer has the option or obligation to purcht#se goods in accordance with
terms of the agreement.

6.5.3 What is the difference between a normal hiripg agreement and a hirggurchase
agreement?

In a mere hiring agreement the hirer has no optigourchase the goods hired and the
and rewards incidental to ownership of goods remaih the owner and are not transfel
to the hirer. In a hirggurchase agreement the hirer has an option or lagatbn to purchas
goods.

6.5.4 Are ‘finance leases', 'operating leases' aridapital leases' covered as 'delivery «
goods on hire purchase or any system of payment mistalments'?

Such leases would be covered only if the terms @ntitions of such leases have
ingredients as explained above. Normally in anrafugg lease' the lease is for a term sh
than property's useful life and the lessor is tg|tycresponsible for taxes and other expe
on the property. The lessee does not have an ojatiparchase the property at the end o
period of lease. Such arrangements do not quaifgaivery of goods on hire purchast
any system of payment of instalments'.

On the other hand ‘financial leases' or 'capitads’ strongly resemble security arrangen
and are entered into for financing the asset. €hsde pays maintenance costs and taxe
has the option of purchasing the lease end. Suangements resemble a hperchas
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agreement and would fall under the said 'deemex] satlegory. The essence of this dee
sale category is that the arrangement under wiielgbods are 'delivered’ should be in
nature of a financing arrangement wherein the &gsg/s maintenance costs and taxes
has the option of purchasing the asset so delivatréghse end.

It may, however, be pointed out that in case arraing lease' has elements of transft
'right to use' then the same would be coverederother 'deemed sale' category pertainit
‘transfer of right to use any goods'

6.5.5 If delivery of goods on hire purchase or angystem of payment on installment i
deemed to be sale of goods what are the activitizsrelation to such delivery which are
covered in the declared service?

It has been held by Supreme court in the cas&ssfciation of Leasing & Financial Service
Companies v. Union of India [2010 (20) S.T.R. 417 (S.C.)] that in equipmentieg/hire-
purchase agreements there are two different anthatigransactions, viz., the financi
transaction and the equipment leasing/puechase transaction and that the finan
transaction, consideration for which was represtbieway of interest or other charges
lease management fee, processing fee, documenthizzges and administrative fees, wl

iIs chargeable to service tax. Therefore, such @Gmnservices that accompany a hire-
purchase agreement fall in the ambit of this eafrgleclared services.

6.5.6 Is service tax leviable on the entire quanturof interest and other charges receive
in relation to a hire purchase?

No. In terms of the exemption notification relatitgysuch activities, service tax is levia
only on 10% of the amount representing interess mither charges explicitly charged
mentioned above.

6.6 Transfer of goods by way of hiring, leasing, densing or any such manner withot
transfer of right to use such goods

6.6.1 What is the meaning and scope of the phradeansfer of right to use such goods'

Transfer of right to use goods is a well recognizedstitutional and legal concept. Ev
transfer of goods on lease, license or hiring bdeiss not result in transfer of right to
goods.Transfer of right of goods' involves transfer of p@session and effective contr
over such goodsin terms of the judgment of the Supreme Court i@ tlase ofSate of
Andhra Pradesh v. Rashtriyalspat Nigam Ltd [Judgment dated 6/2/2002 in Civil Appeal
31 of 1991]. Transfer of custody along with pernaissto use or enjoy such goods, petl
does not lead to transfer of possession and efeectintrol.

The test laid down by the Supreme Court in the cdg€gharat Sanchar Nigam Limited v.
Union of India [2006(2)STR 161 (SC)] to determine whether a t@atien involves transfi
of right to use goods, which has been followed Iy Supreme Court and various H
Courts, is as follows:

¢ There must be goods available for delivery;
¢ There must be a consensus ad idem as to thetydeithe goods;

¢ The transferee should have legal right to use gbeds -consequently all leg
consequences of such use including any permisssonigcenses required thereft
should be available to the transferee;

¢ For the period during which the transferee has $egéal right, it has to be the exclus
to the transferor this is the necessary concomitant of the plainuagg of the statut
viz., a 'transfer of the right to use' and not Meadlicense to use the goods;

¢ Having transferred, the owner cannot again tertsie same right to others.
Whether a transaction amounts to transfer of rghtot cannot be determined with refere
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to a particular word or clause in the agreemené dgreement has to be read as a who
determine the nature of the transaction.
6.6.2 Whether the transactions listed in column 1fahe table below involve transfer o
right to use goods?

S.No. Nature of transaction Whether transaction involes
transfer of right to use
1. |A car is given in hire by a person to a compdtight to use is not transferred
along with a driver on payment of charges on|per the car owner retains the
month/mileage basis permissions and licenses

relating to the cab. Therefore
possession and effective confrol
remains with the owner (Delhi
High Court Judgment in the
case of International Travel
House in Sales Tax Appeal ho
10/2009 refers). The service |is,
therefore covered in the
declared list entry.

http://www.taxmann.com/taxmannflashes/whatsnew 2sype=1&sid=1111

2. | Supply of equipment like excavators, whé@#ie receiver is not free to use
loaders, dump trucks, cranes, etc for use |suah equipment in any manner
particular project where the person to whom sashhe likes and conditions hgve
equipment is supplied is subject to such terms been imposed on use and
conditions in the contract relating to the mannfgicontrol of such equipment.
use of such equipment, return of such equipment
after a specified time, maintenance and upkeep of
such equipment. The transaction will not invglve
transfer of right to use such equipment as in terms
of the agreement the possession and effective
control over such equipment has not been
transferred even though the custody may have [been
transferred along with permission to use such
equipment.

3. | Hiring of bank lockers The transaction does not
involve the right to use goods
as possession of the lockers is
not transferred to the hirer even
though the contents of the
locker would be in the
possession of the hirer.(refer to
Andhra Pradesh High Court
Judgment in the case &ate
Bank of India v. Sate of
Andhra Pradesh).

4. [Hiring out of vehicles where it is ThNo transfer of right to use goc
responsibility of the owner to abide by all the aas  effective  control ar
relating to motor vehicles possession is not transfer

(Allahabad High Cou
judgement in Ahuja Goods
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Agency v. Sate of UP [(1997)
106STC540] refers)

5. | Hiring of audio visual equipment where risk ig b transfer of right to uge
the owner goods as effective control apd
possession is not transferred

Note: The list in the table above is only illusivat to demonstrate how courts h
interpreted terms and conditions of various typesomtracts to see if a transaction invc
transfer of right to use goods. The nature of deasaction has to be examined in toti
keeping in view all the terms and conditions obgneement relating to such transaction.

6.7 Agreeing to the obligation to refrain from an &t, or to tolerate an act or a situation
or to do an act

In terms of this entry the following activities darried out by a person for another
consideration would be treated as provision ofiserv

¢ Agreeing to the obligation to refrain from an.act
¢ Agreeing to the obligation to tolerate an aca@ituation.
¢ Agreeing to the obligation to do an act.
6.7.1 Would non-compete agreements be considereg@vision of service?

Yes. By virtue of a nomompete agreement one party agrees, for consioeyatiot tc
compete with the other in any specified produatsyises, geographical location or in
other manner. Such action on the part of one pessalso an activity for consideration ¢
will be covered by the declared services.

6.8 Service portion in execution of a works contréc

Works contract has been defined in section 65BhefAct as a contract wherein transfe
property in goods involved in the execution of swdmntract is leviable to tax as sale
goods and such contract is for the purpose of mayryout construction, erectic
commissioning, installation, completion, fitting tpurepair, maintenance, renovati
alteration of any moveable or immoveable propentyfas carrying out any other simil
activity or a part thereof in relation to such pedy.

Typically every works contract involves an elemehsale of goods and provision of serv
In terms of Article 366 (29A) of the Constitutiorf bhdia transfer of property in goo
involved in execution of works contract is deemedoé a sale of such goods. It is a
settled position of law, declared by the SupremearCim BSNL's case [2006(2) STR 1
(SC)], that a works contract can be segregatedamontract of sale of goods and contra
provision of service. This declared list entry haen incorporated to capture this positio
law in simple terms.

It may be pointed out that prior to insertion adiute (29A) in article 366 of the Constitut
defining certain categories of transactions asnmaeksale” of goods the position of law
declared by the Supreme Court in Gannon Dunkeriegse (AIR1958SC560) was the
works contract was essentially a contract of seraied no sales tax could be levied on g
transferred in the course of execution of worksti@mt. It is only after the constitutior
amendment that VAT or sales tax is leviable on sgmbds. The remaining portion of
contract remains a contract for provision of sexvic

Further, with a view to bring certainty and simlicthe manner of determining the value
service portion in works contracts has been givemuie 2A of the Valuation Rules. F
details on valuation please refer to point no.d.this Guide.

6.8.1 Would labour contracts in relation to a buildng or structure treated as a works
contract?
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No. Labour Contracts do not fall in the definitiohworks contract. It is necessary that tt
should be transfer of property in goods involvedhia execution of such contract whicl
leviable to tax as sale of goods. Pure labour ectdgrare therefore not works contracts
would be leviable to service tax like any othewvsmr and on full value.

6.8.2 Would contracts for repair or maintenance ofmotor vehicles be treated as 'work
contracts'? If so, how would the value be determirgkfor ascertaining the value portior
of service involved in execution of such a works atract?

Yes. Contracts for repair or maintenance of mowegobperties are also works contrac
property in goods is transferred in the coursexetation of such a contract. Service Tax
to be paid in the service portion of such a contrac

6.8.3 Would contracts for construction of a pipe he or conduit be covered under work
contract?

Yes. As pipeline or conduits are structures on laodtracts for construction of st
structure would be covered under works contract.

6.8.4 Would contracts for erection commissioning oinstallation of plant, machinery,
equipment or structures, whether prefabricated or eherwise be treated as a work
contract?

Such contracts would be treated as works contifacts
¢ Transfer of property in goods is involved in sacbontract; and
¢+ The machinery equipment structures are attachexintredded to earth after erec
commissioning or installation.
6.8.5. Would contracts for painting of a building,repair of a building, renovation of a
building, wall tiling, flooring be covered under ‘works contract'?
Yes, if such contracts involve provision of matksias well.

6.8.6 Is the definition of 'works contract' in clawse (54) of section 65B in line with tk
definition of ‘works contract' in various State VAT laws?

The definition of 'works contract' in clause (54)section 65B covers such contracts wl
involve transfer of property in goods and are farrging out the activities specified in 1
said clause (54) in respect of both moveable andaweable properties. This is broadly
consonance with the definition of ‘works contrattmost of the State VAT laws. Howev
each State has defined 'works contracts' diffeyentile dealing with works contract a:
category of deemed sales. There could, therefareydniations from State to State.
service tax purposes the definition in clause (B4ection 65B would be applicable.

6.8.7 What is the way to segregate service portion execution of a works contract frorr
the total contract or what is the manner of determmation of value of service portior
involved in execution of a works contract?

For detailed discussion on this topic please refeguidance Note 8, in particular point
8.2.

6.9 Service portion in an activity wherein goods, &ing food or any other article o
human consumption or any drink (whether or not intaxicating) is supplied in any
manner as part of the activity

6.9.1 What are the activities covered in this dectad list entry?
The following activities are illustration of actiies covered in this entry-
¢ Supply of food or drinks in a restaurant;
¢ Supply of foods and drinks by an outdoor caterer.
In terms of article 366(29A) of the Constitutionlaflia supply of any goods, being fooc
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any other article of human consumption or any di(wkether or not intoxicating) in a
manner as part of a service for cash, deferred paymr other valuable consideratior
deemed to be a sale of such goods. Such a sehaoefdre cannot be treated as servic
the extent of the value of goods so supplied. Ereaining portion however constitute
service. It is a well settled position of law, deeld by the Supreme Court in BSNL's (
[2006(2)STR161 (SC)], that such a contract invajvservice along with supply of st
goods can be dissected into a contract of sal@odgand contract of provision of serv
This declared list entry is has been incorporateddpture this position of law in sim|
terms.

6.9.2 Are services provided by any kind of restaunat, big or small, covered in this
entry?

Yes. Although services provided by any kind of aesant are covered in this entry,
emphasis is to levy tax on services provided by anich restaurants where the ser
portion in the total supply is substantial and disible. Thus the following category
restaurants are exempted -

¢ Services provided in relation to serving of foodbaverages by a restaurant, ec
joint or a mess, other than those having the fgadf air-conditioning or central air-
heating in any part of the establishment, at ame tduring the year, and which he
license to serve alcoholic beverage.

¢ Below the threshold exemption.
6.9.3. How is the value of service portion to be termined?

For detailed discussion on this topic please refésuidance Paper 8 and in particular p
no 8.4.

Guidance Note 7 - Exemptions

Under the present system there are 88 exemptigficatbibns. The need for exemptions
not obviated with the introduction of negative .li8¥hile some existing exemptions hi
been built into the negative list, others, wherevecessary, have been retainec
exemptions. In addition some new exemptions are peposed to be introduced. For ¢
of reference and simplicity most of the exempti@me now a part of one single mi
exemption notification 25/2013T dated 20/6/12 (list of such exemptions is plaee
Exhibit A3). The exemptions requiring some clarification arelaixgd below:

7.1 Are services provided to all international orgaizations exempt from service tax?

No. Services to only specified international orgations are exempt. 'Specified internati
organisation' has been defined in the notificaoi means an international organiza
declared by the Central Government in pursuanceseation 3 of the United Natio
(Privileges and Immunities) Act, 1947 to which firevisions of the Schedule to the said
apply. lllustrative list of specified internationaiganisations are as follows:

1. International Civil Aviation Organisation

World Health Organisation

International Labor Organisation

Food and Agriculture Organisation of the Udiiddations

UN Educational, Scientific and Cultural Orgaation (UNESCO)
International Monetary Fund (IMF)

International Bank for Reconstruction and Depment
Universal Postal Union

International Telecommunication Union
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10. World Meteorological Organisati

11. Permanent Central Opium Board

12. International Hydrographic Bureau

13. Commissioner for Indus Waters, Governmentaiistan and his advisers and assistants
14. Asian African Legal Consultative Committee

15. Commonwealth Asia Pacific Youth Developmenhi@® Chandigarh

16. Delegation of Commission of European Community

17. Customs Co-operation Council

18. Asia Pacific Telecommunity

19. International Centre of Public Enterprises Dreveloping Countries, Ljubljal
(Yugoslavia)

20. International Centre for Genetic Engineerind Biotechnology
21. Asian Development Bank

22. South Asian Association for Regional Co-operat

23. International Jute Organisation, Dhaka, Baegh

Note: As the list is subjected to addition (or even deletion), the officers are advised to verify
the eligibility of the concerned organizations as and when required.

7.2 Health Care Services (Details at Sr. No 2 of Bibit A3)
7.2.1 Are all health care services exempt?

No. only services in recognized systems of medgimelndia are exempt. In terms of
Clause (h) of section 2 of the Clinical EstablisitseAct, 2010, the following systems
medicine are recognized systems of medicine:

¢ Allopathy

¢+ Yoga

Naturopathy

Ayurveda

Homeopathy

Siddha

Unani

Any other system of medicine that may be recagmizy central government
7.2.2 Who all are covered as paramedic?

Paramedics are trained health care professioral&xtimple nursing staff, physiotherapi
technicians, lab assistants etc. Services by tlmemdlinical establishment would be in
capacity of employee and not provided in indepehdapacity and will thus be considerer
services by such clinical establishment. Similavises in independent capacity are
exempted.

7.3 Services provided to or by a governmental authiby

7.3.1 Are various corporations formed under CentralActs or State Acts or variou:
government companies registered under the Companiefct, 1956 or autonomou
institutions set up by special acts covered underhé definition of 'governmental
authority'?

No. In terms of its definition in mega notificati@®/2012ST, following conditions should |

satisfied for a board, body or an authority to bgilde for exemptions as a governmel
authority:

* & & O o o
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¢ set up by an act of the Parliament or a State lagre

¢ established with 90% or more participation by wagquity or control by Governmei
and

¢ carries out any of the functions entrusted to aimpality under article 243W of tt
Constitution.

7.3.2 What are the functions entrusted to a municiglity under article 243W of the
Constitution?

Article 243W of the Constitution is as under:

'Subject to the provisions of this Constitutione thegislature of a State may, by [
endow—

(a) the Municipalities with such powers and authogs may be necessary to enable 1
to function as institutions of seffevernment and such law may contain provision
the devolution of powers and responsibilities updanicipalities, subject to su
conditions as may be specified therein, with resfiee-

(i) the preparation of plans for economic developmaed social justice;

(i) the performance of functions and the implemeémtabf schemes as may
entrusted to them including those in relation te thatters listed in the Twel
Schedule;

(b) the Committees with such powers and authority ag Ineanecessary to enable ther
carry out the responsibilities conferred upon theeiuding those in relation to t
matters listed in the Twelfth Schedule.'

Matters listed in twelfth schedule are:
1. Urban planning including town planning.
Regulation of land-use and construction ofdiogs.
Planning for economic and social development.
Roads and bridges.
Water supply for domestic, industrial and caneral purposes.
Public health, sanitation conservancy andisgéiste management.
Fire services.
Urban forestry, protection of the environmandl promotion of ecological aspects.

Safeguarding the interests of weaker sectibis®ciety, including the handicapped
mentally retarded.

10. Slum improvement and upgradation.

11. Urban poverty alleviation.

12. Provision of urban amenities and facilitiesrsas parks, gardens, playgrounds.

13. Promotion of cultural, educational and aesthatpects.

14. Burials and burial grounds; cremations, crémnagrounds; and electric crematoriums.
15. Cattle pounds; prevention of cruelty to ansnal

16. Vital statistics including registration of this and deaths.

17. Public amenities including street lighting,rikpag lots, bus stops and puk
conveniences.

18. Regulation of slaughter houses and tanneries.
7.3.3 Are all services provided by a governmentalhority exempt from service tax?
No. All services are not exempt. Services by a gawental authority by way of any activ
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in relation to any function entrusted to a munittgaunder article 243 W of the Constituti
are exempt. All other services are subjected tacetax if they are not otherwise exempt.

7.3.4 Are all services provided to a governmentaluhority exempt from service tax?
No. A governmental authority enjoys same beneéttha Government or a local authorit

respect of receipt of services. The following seegi when provided to a governme
authority are exempt:

(a) Specified services as listed in Sr. no. 12 diikix A2 relating to construction.

(b) Services in relation to any function ordinadgtrusted to a municipality in relation
water supply, public health, sanitation conservarsojid waste management or s
improvement and upgradation.

(c) Services received from a service provider lagtatea non-taxable territory by suc
authorities in relation to any purpose other thammerce, industry or any ott
business or profession.

7.4 Charities (Details at Sr. No. 4 of Exhibit A3)

7.4.1 | am a registered charity. How do | know thatactivities provided by me are
charitable activities?

You are doing charitable activities if you are stgred with income tax authorities for 1
purpose under section 12AA the Income Tax Act, 186d carry out one or more of -
specified charitable activities. Following are gpecified charitable activities:-

(@) public health by way of-

(I) care or counseling of (i) terminally ill pans or persons with severe phys
or mental disability, (ii) persons afflicted withIV4 or AIDS, or (iii) person
addicted to a dependenfmrming substance such as narcotics drugs or alg
or

(I public awareness of preventive health, fanplanning or prevention of Hi
infection;

(b) advancement of religion or spirituality;
(c) advancement of educational programmes or sgiktbpment relating to,-
() abandoned, orphaned or homeless children;
(1) physically or mentally abused and traumalipersons;
(lI1) prisoners; or
(IV) persons over the age of 65 years residing fiaral area;
(d) preservation of environment including watersHedgsts and wildlife; or

(e) advancement of any other object of general puldiiity up to a value of twenty fi\
lakh rupees in a financial year subject to the @ammthat total value of such activiti
had not exceeded twenty five lakh rupees duringptbeeding financial year.

7.4.2 What is the tax liability of a registered chaty on their activities?

If a registered charity is doing any activity fatli in negative list of services or is otherv
exempt, it is not required to pay service tax oat tctivity. In case, where its activity
covered explicitly in any of the specified charlalactivities at 'a’' to 'd" of the answel
7.4.1, it is exempt from service tax without anyluealimit. For charitable activitie
mentioned at 'e’, it is exempt up to a value ofntydive lakh rupees in a financial year if
total value of such services had not exceeded ywire lakh rupees during the precec
financial year. However, this later exemption isigable only if the activities are meant
general public. General public is defined in thdifrzation as 'body of people at lat
sufficiently defined by some common quality of paldr impersonal nature'.
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7.5 Religious places/ceremonies (Details at Sr. Noof Exhibit A3)
7.5.1 Is renting of precincts of a religious plactaxable?

Yes. However, exemption is available only if thaga is meant for general public. Gen
public is also defined in the mega notification ZBI2-ST as the body of people at la
sufficiently defined by some common quality of pakldr impersonal nature.

7.5.2 Am | liable to pay service tax for conductingeligious ceremonies for my client?

No. Conduct of religious ceremonies is exempt urteno. 4 of mega exemption. Religi
ceremonies are lifeycle rituals including special religious poojashdacted in terms «
religious texts by a person so authorized by suwadlgious texts. Occasions like bir
marriage, and death involve elaborate religiousmenies.

7.6 Advocates or arbitral tribunals (Details at Sr.No.6 of Exhibit A3)

7.6.1 What is the tax liability of advocates, or dritral tribunal in respect of services
provided by them?

Advocates can provide services either as indiviloalas firms. Legal services providec
advocates or partnership firms of advocates arenpkérom service tax when provided
the fallowings:

¢ an advocate or partnership firm of advocates piogidegal services (same class
persons)

¢ any person other than a business entity
¢ a business entity with a turnover up to rupeedakh in the preceding financial year

However, in respect of services provided to businestities, with a turnover exceed
rupees ten lakh in the preceding financial yearjdaequired to be paid on reverse charg
the business entities. Business entity is defimedeiction 65B of the Finance Act, 199«
‘any person ordinarily carrying out any activityateng to industry, commercer any othe
business or profession’. Thus it includes sole qetps as well. The business entity «
however, take input tax credit of such tax paiddmms of Cenvat Credit Rules, 2004
otherwise eligible. The provisions relating to &dditribunal are also on similar lines.

7.6.2 | am serving as a member of an arbitral tribmal comprising many arbitrators and
receiving an amount from the arbitral tribunal. Am | providing a service and requirec
to pay service tax on such amount received?

Arbitral tribunal comprising more than one arbitratvill constitute an entity by itself. Th
services of individual arbitrator when represented such an arbitral tribunal will al
constitute service by one person to another. Howsweh service is exempt under sr. no. 6
(c) of the mega notification.

7.7 Recreational coaching or training (Details at S No. 8 of Exhibit A3)

7.7.1 What is the scope of exemption to coaching aining in recreational activities?
There is exemption from service tax to trainingcoaching in recreational activities relat
to arts, culture or sports. The benefit is avadabl coaching or training relating to all for
of dance, music, painting, sculpture making, treeatrd sports etc.

7.8 Sports (Details at Sr. No 10 of Exhibit A3)

7.8.1 What is the tax liability on services provide to a recognized sports body?
Services provided to a recognized sports body bindiridual as a player, referee, ump
coach or team manager for participation in a spgrévent organized by a recognized sy
body are exempt from service tax. Similarly sersibg a recognized sports body to anc
are also exempt. Services by individuals such kEstees, commentators, curators, techr
experts are taxable. Recognized sports body hasdefmed in the mega notification itself.

http://www.taxmann.com/taxmannflashes/whatsnew 2sype=1&sid=1111 6/21/201:



www.taxmann.cot Page8C of 117

7.8.2 Are the services of an individual as a playeumpire in a premier league taxable

The service of a player to a franchisee which is an@ecognized sports body is taxa
However, services of an individual as umpire, reéewhen provided directly to a recogni
sports body shall be exempt.

7.9 Construction (Details at Sr No 12 to 14 of Exhit A3)

7.9.1 Which are the construction services exemptaghen provided to the Government
a local authority or a governmental authority?

Exemption is available to the services by way ofstnuction, erection, commissioni
installation, completion, fitting out, repair, ménance, renovation, or alteration of:

A. a civil structure or any other original workeeant predominantly for use other thar
commerce, industry, or any other business or psadas

B. a historical monument, archaeological site remains of national importan
archaeological excavation, or antiquity specifiedder Ancient Monuments a
Archaeological Sites and Remains Act, 1958

C. a structure meant predominantly for use aar(igducational, (ii) a clinical, or (iii)
art or cultural establishment

D. canal, dam or other irrigation works

E. pipeline, conduit or plant for (i) water supli) water treatment, or (iii) sewera
treatment or disposal

F. aresidential complex predominantly meantstf-use or the use of their employee
other persons specified in the of a religious bogdd

7.9.2 What is the significance of words predominaht for use other than for commerce
industry, or any other business or profession?

The exemption is available for a civil structure any other original works mee
predominantly for use other than for commerce, sty or any other business or profess
The significance of the word predominantly is thahefit of exemption will not be deniec
the building is also incidentally used for someeotipurposes if it is used primarily -
commerce, industry, or any other business or psajas

7.9.3 | am a contractor in number of projects for onstructing roads. What is my ta»
liability on construction of roads under different types of projects?

Construction of roads for use by general publiexempt from service tax. Constructior
roads which are not for general public use e.gstantion of roads in a factory, resider
complex would be taxable.

7.9.4 | am engaged in construction of hospitals an@ducational institutes. Am |
required to pay service tax?

If you are constructing such structures for the egoment, a local authority or
governmental authority, you are not required to pagvice tax. If you are constructing
others, you are required to pay tax.

7.9.5 What is the service tax liability on construtbon of a religious building?

Service tax is exempt on construction of a buildowned by an entity registered un
section 12 AA of the Income tax Act, 1961 and meaamtdominantly for religious use
general public.

7.9.6 | am constructing a residential complex for m client. The houses ar
predominantly meant for self-use or the use of the employees. Am | required toag
service tax?

If your client is other than the Government, a lomathority or a governmental author
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you are required to pay service tax. However, exemps available for services providec
the Government, a local authority or a governmeatghority by way of construction of
residential complex predominantly meant for sedé or the use of their employees or ¢
persons specified in the Explanation 1 to clausef&gction 65 B of the said Act.

7.9.7 What is the service tax liability on constrution of two - floor house constructe(
through a contractor? My contractor is demanding sevice tax. Is he right in doing so?

Service tax is payable on construction of a regidenomplex having more than one sir
residential unit. Single residential unit is definen the notification and means a self-
contained residential unit which is designed foe,usholly or principally, for residenti
purposes for one family. If each of the floors @uy house is a single residential uni
terms of the definition, the contractor is rightlgmanding service tax. If the title of eacl
floors is capable of being transferred to anotherspn by mutation in land/ municij
records, both the floors may be considered as agpsingle residential units.

7.9.8 Are repair, maintenance of airports, ports ad railways liable to tax?

Yes. They are liable to service tax and the sanlkehasi available as input tax credit
railways, port or airport authority, if other cotidns are met.

7.9.9 | am setting up a wheat flour mill. The suppér of machines is demanding servic
tax on erection and installation of machineries anequipments in the flour mill. Is he it
right in demanding service tax?

There is no service tax liability on erection ostadlation of machineries or equipments
units processing agricultural produce as food stutfluding alcoholic beverages. You
processing wheat which is made from processinggaicdtural produce. Similarly erecti
or installation of machineries or equipment for dalls, rice mills, milk dairies or cottc
ginning mills would be exempt.

7.10 Copyright (Details at Sr No 15 of Exhibit A3)

7.10.1 Will a music company having the copyright foany sound recording be taxabl
for his activity of distributing music?

Temporary transfer of a copyright relating to amai literary, dramatic, musical, artis
work or cinematographic film falling under clausg and (b) of sulsection (1) of section :
of the Indian Copyright Act, 1957 is exempt. A ntusbmpany would be required to |
service tax as the copyright relating to sound ndiog falls under clause (c) of sslectior
(1) of section 13 of the Indian Copyright Act, 1957

7.10.2 | am a composer of a song having the copyhigfor my song. When | allow the
recording of the song on payment of some royalty by music company for further
distribution, am | required to pay service tax on te royalty amount received from ¢
music company?

No, as the copyright relating to original work adneposing song falls under clause (a
subsection (1) of section 13 of the Indian Copytrigbt, 1957 which is exempt from serv
tax. Similarly an author having copy right of a kaeritten by him would not be required
pay service tax on royalty amount received from ghblisher for publishing the book.
person having the copyright of a cinematographi fivould also not be required to g
service tax on the amount received from the filmhieitors for exhibiting th
cinematographic film in cinema theatres.

7.10.3 What would be the liability of service tax o various arrangements entered int
for screening of cinematographic films by producerAlistributors/exhibitors?

A detailed circular has been issued by the Boasadimtg with various arrangements in
context of existing present system of taxation dase positive list of services vide CircL
No. 148/17/2011ST, dated 13.12.2011 issued from. The said ciraulay be referred fi
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the guidance. However, no service tax is payableeomporary transfer of copyright
relation to cinematographic films as the same &gt under the mega-notification 25/2012.

7.11 Miscellaneous
7.11.1 | am an artist. How do | know that my activiy is subjected to service tax?

The activities by a performing artist in folk omskical art forms of music, dance, or the
are not subjected to service tax. All other aaggitoy an artist in other art forms e.g. wes
music or dance, modern theatres, performance ofsaat films or television serials wot
be taxable. Similarly activities of artists in ktft forms e.g. painting, sculpture making
are taxable.

7.11.2 Are the services of an artist as brand ambsador taxable? Who are branc
ambassadors?

Yes, services provided by an artist as brand amadasss taxable. Brand ambassadc
defined in the mega notification and means a peesgaged for promotion or marketing «
brand of goods, service, property or actionablengleevent or endorsement of nai
including a trade name, logo or house mark of argqn.

7.11.3 What is the significance of declared tariff?

Declared tariff is defined in the mega notificatidh includes charges for all amenit
provided in the unit of accommodation (given onten stay) like furniture, aiconditioner
refrigerators or any other amenities, but withoutlaeding any discount offered on f
published charges for such unit. Its relevance getermining the liability to pay service
on renting of a hotel, inn, guest house, club, catar other commercial places meani
residential or lodging purposes as exemption islave where declared tariff of a unit
accommodation is below rupees one thousand peordaguivalent. However, the tax will
liable to be paid on the amount actually charged declared tariff minus any disco
offered.

Thus if the declared tariff is Rs 1100/-, but atta@m rent charged is Rs 800fax will be
required to be paid on Rs 800/-.

When the declared tariff is revised as per theisbgeason, the liability to pay tax shall
only on the declared tariff for the accommodatidmeve the published/printed tariff is ab:
Rupees 1000/-However, the revision in tariff should be madefarmly applicable to a
customers and declared when such change takes place

7.11.4 1 am running a hotel having the facility ofcentral air-conditioning. There are
number of restaurants in the hotel. Am | liable topay service tax on to serving of foo
or beverages in these restaurants?

Serving of food or beverages in a centrally ainditioned premise will be taxed if
restaurant has a license to serve alcoholic begsragowever, those restaurants whicl
not have license to serve alcoholic beverages veillexempt from service tax. Servincg
food or beverages outside the restaurant, saytheawimming pool, will be taxed if servi
is from a restaurant having license to serve altobeverages.

7.11.5 Is giving of a bus on hire to any person le to tax?

Giving on hire a bus to a state transport undemtpls exempt from service tax. If the bu
given on hire to a person other than a state tahspdertaking, it will be taxed.

6.11.6 | have a bus with a contract permit and opeating the bus on a route. Th
passengers embark or disembark from the bus at anglace falling on the route and pa
separate fares either for the whole or for the stags of journey. Am | required to pay
tax?

No. However, transport of passengers in a contcactiage for the transportation
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passengers, for tourism, conducted tour, charthirerns taxable.

7.11.7 | have taken on rent a piece of vacant larfdom its owner. The land will be usec
for providing the facility of vehicles parking on payment. What is my service ta
liability?

You are not required to pay tax on providing thality of vehicle parking to general publ
However, if you are providing the facility of pankj of vehicles to a car dealer, you are
required to pay tax as parking facility is not fgeneral public. Moreover, land ownel
liable to pay service tax on renting of his lang/owi.

7.11.8 What is the tax liability of a RWA on the chrges collected from own membel
by way of reimbursement of charges or share of conbution for the common use of its
members in a housing society or a residential comgx.

Service of an unincorporated body or a npmafit entity registered under any law for
time being in force to its own members up to an amof Rs 5,000 per member per mc
by way of reimbursement of charges or share ofrdmrtton is exempt from service t:
Where RWA is working as a pure agent of its memberssourcing of goods or servic
from a third person, amount collected by RWA frasmmembers may be excluded from
value of taxable service in terms of Rule 5(2) @in&e Tax (Determination of Valu
Rules, 2006 subject to compliance with the spatifienditions.

7.11.9 | am a Resident Welfare Association (RWA). e members contribute ai
amount to RWA for holding camps to provide health are services to poor men an
women. Am | required to pay tax on contribution reeived from members?

No. You are not required to pay service tax ondhetribution received as you are carry
out any activity (holding camps to provide healtrecservices) which is exempt from
levy of service tax. If contribution is for carngrout an activity which is taxable, you
required to pay service tax.

7.11.10 What is the tax liability on services by # intermediaries to entities those ar
liable to pay tax on their final output services? Details at Sr. No 29 of Exhibit A3)

Services by following intermediaries are exemphrfreervice tax:

sub-broker or an authorised person to a stooker;

authorised person to a member of a commodithange;

mutual fund agent to a mutual fund or assetagament company;
distributor to a mutual fund or asset manageranempany;

selling or marketing agent of lottery tick&isa distributer or a selling agent;
selling agent or a distributer of SIM cardsexharge coupon vouchers;

. business facilitator or a business correspainttea banking company or an insurg
company in a rural area; or

H. subeontractor providing services by way of works cantrto another contract
providing works contract services which are exempt;

7.11.11 Whether the exemption provided in the megaxemption to services by way (
construction of roads, airports, railways, transpot terminals, bridges, tunnels, dam
etc., is also available to the subentractors who provide input service to these mai
contractors in relation to such construction?

As per clause (1) of section 66Freference to acehby nature or description in the Act \
not include reference to a service used for progdiuch service. Therefore, if any persc
providing services, in respect of projects invotyiconstruction of roads, airports, railwe
transport terminals, bridges, tunnels, dams atich ss architect service, consulting engi
service ., which are used by the contractor intiegiato such construction, the benefit of

GmMmooOw»
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specified entries in the megxemption would not be available to such persorsssnthi
activities carried out by the suwmntractor independently and by itself falls in #rabit o
the exemption.

It has to be appreciated that the wordings usethenexemption are 'services by way
construction of roads etc' and not 'services iati@h to construction of roads etc'. It is t
apparent that just because the main contractaoigging the service by way of construct
of roads, airports, railways, transport terminddsdges, tunnels, dams etc., it would
automatically lead to the classification of sergibeing provided by the sudmntractor to th
contractor as an exempt service.

However, a sulwontractor providing services by way of works canotrto the mai
contractor, providing exempt works contract sersjdeas been exempted from service
under the mega exemption if the main contract@ngaged in providing exempt service
works contracts. It may be noted that the exempBaawvailable to sulsontractors engag
in works contracts and not to other outsourcedises\wsuch as architect or consultants.

7.11.12 What is the tax liability of a person carring out intermediate production
process as job work for his clients?

Any process amounting to manufacture or productibrgoods is in the negative list.
process does not amount to manufacture or produofigoods, and is further not covere:
clause 30 of the mega notification, the same Hdi¢o service tax.

7.11.13 Whether service tax is leviable on telepherservices rendered by M/s. BSN
through Village Panchayat Telephone (VPT) with lochcall facility, as M/s. BSNL is ¢
public sector unit and telephones run by it cannobe treated as 'departmentally rur
telephones'?

As per SI. No. 32 of the megsemption Notification in addition to exemption
‘departmentally run telephones' there is exempfion ‘Guaranteed Public Telephc
operating only for local calls' also. Village Publielephones (VPTs) with facility of loc
calls (without 9 dialing facility or STD facility)un by BSNL would fall under the categ:
of 'Guaranteed Public Telephone operating onlydoal calls'.

7.11.14 | am in the business of running a chain akestaurants. | intend to sell my
business. Am | required to pay service tax?

Services by way of transfer of a going concerrg agole or an independent part thereof
exempt from service tax. Therefore, you are notireg to pay service tax on such sal
your business. Sale of assets of a business tkatlbsed will be outside the definition
"service"

7.11.15 What does the term ‘transfer of a going caern' mean?

Transfer of a going concern means transfer of aingnbusiness which is capable of be
carried on by the purchaser as an independent dmssirbut shall not cover mere
predominant transfer of an activity comprising avee. Such sale of business as a w
will comprise comprehensive sale of immovable propegoods and transfer of unexect
orders, employees, goodwill etc. Since the transféitle is not merely a transfer in title
either the immovable property or goods or even liothay amount to service and has 1
been exempted.

7.11.16 Footwear Association of India is organizin@ business exhibition in German
for footwear manufacturers of India. Is Footwear asociation of India required to pay
service tax on services to footwear manufacturers?

No. The activity is exempt from service tax.

7.11.17 | am resident in Jammu and Kashmir and planing to construct a property in
Delhi. | have got the architectural drawings maderom an architect who is also resider

http://www.taxmann.com/taxmannflashes/whatsnew 2sype=1&sid=1111 6/21/201:



www.taxmann.cot Page8t of 117

in Jammu and Kashmir. Am | liable to pay service tx on architect services?

No. Even though the property is located in Delhi-ai taxable territoryyour architect i
exempt from service tax as both the service provathel the service receiver is in a non-
taxable territory.

7.11.18 | am an individual receiving services frona service provider located in nol
taxable territory. Am | required to pay service tax?

If you are using these services in relation to pagpose other than commerce, industr
any other business or profession, you are requir@ay tax under reverse charge, unless
are otherwise exempt. If use is for any other psepgou are exempt from service tax.

Guidance Note 8 - Valuation

With the introduction of system of taxation of dees based on the negative list there
been no fundamental change in the manner of valuadi service for the purpose
payment of service tax. The broad scheme remaesame barring some marginal chai
carried out to align the scheme of valuation ofatd® services and the Service
(Determination of Value) Rules, 2006 with the neystem of taxation. Broadly the
changes in the Valuation Rules are as follows:-

¢ As compared to the existing two schemes for wadnaof works contract servicesne
under the rule 2A of the Valuation Rules and secander the Works Contre
(Composition Scheme for Payment of Service TaxeR@007 has been replaced \
a unified scheme under the new rule 2A of Serviea [Determination of Valu
Rules, 2006.

¢ A new Rule 2C has been inserted for determiningviddee of service involved
supply of food or any other article of human conption or any drinks in a restaur:
or as outdoor catering. The existing scheme ofragetation of value of such servic
through prescribed abatements in various exemptatifications has been done av
with.

¢ There are certain changes in rule 6 of the Sefvaoe(Determination of Value) Rule
2006.

¢ All notifications that prescribed the abatementsworking out the taxable value frc
the gross amount charged have been merged intsiogle exemption notification i.«
notification no. 26/2012- ST dated 20/6/12.

The broad scheme of valuation and provisions ofudfbn Rules have been explail
through a set of examples, questions and answiw be

8.1. Broad Scheme of Valuation.
8.1.1 How is value of service relevant for the puigse of payment of service tax?

In terms of the charging provisions contained iotl®a 66B, service tax is levied @ 12%
the value of taxable services. Therefore, valuseo¥ice provided is relevant for determir
the amount of service tax payable when a taxalecgeis provided by a person to another.

8.1.2 What is the value on which service tax is tme paid?

The manner of value of service is provided in SecB87. As per suBection (1) of Sectic
67 wherever Service Tax is chargeable on any texsdalvice with regard to its value ther
value shall-

(i) in a case where the provision of service isdaonsideration in money, be the gl
amount charged by the service provider for suchieeiprovided or to be provided
him;

(i) in a case where the provision of service isdoronsideration not wholly or par
consisting of money, be such amount in money a#) thie addition of service t
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charged, is equivalent to the consideration;

(i) in a case where the provision of service is #orconsideration which is r
ascertainable, be the amount as may be determmribeé prescribed manner.

8.1.3 If the gross amount charged is inclusive oksvice tax payable then would servic
tax be chargeable on the gross amount?

No. As per sulsection (2) of section 67 where the gross amouatggable by the servi
provider is inclusive of service tax payable thba value of such taxable service shal
such amount as, with the addition of such tax pl@yab equal to the gross amount char
For example if the gross amount charged for prowisif service is Rs.1500 then the valu
taxable service would be Rs. 1339.29 (1500 x 1@®)/a% after including the tax payable
Rs. 1339.29 @ 12% (which works out to Rs. 160.7#)total amount (1339.29 + 160.
comes to Rs.1500.

8.1.4 Is it necessary that gross amount charged sakid have been received by the servi
provider prior to provision of service?

No. As per sulsection (3) of Section 67 the gross amount chargelddes any amou
received towards the taxable service before dwirafter the provision of such service.

8.1.5 What is the meaning of 'consideration’ refered to in sub clause (1) Section 677

The concept of consideration comes from the veoy ob the definition of service contain
in clause (44) of section 65B as per which serhige been defined as an activity carriec
by a person for another ‘for consideration'.

For detailed discussion on consideration pleaserréd Point 2.2 of this Guide. T
consideration could be monetary or non-monetary.

8.1.6 If provision of service is for the consideran for money then what will be the
manner of determining the value of taxable service?

In terms of clause (i) of sukection (1) of Section 67 in case provision of Eeris fol
consideration in money, then the value of taxableise shall be the gross amount cha
by the service provider for such service providedgreed to be provided by him.

8.1.7 What is the meaning of 'gross amount charged!'

'‘Gross amount charged' has been defined in Exjten@) of Section 67 to include paym
by cheque, credit card, deduction from accountamdform of payment by issue of cre
notes or debit notes and book adjustment, and emguat credited or debited, as the ¢
may be, to any account, whether called "Suspenseuat’ or by any other name, in -
books of account of a person liable to pay sert@ée where the transaction of taxe
service is with any associated enterprise.

8.1.8 What is the manner of determining the valuefamon-monetary consideration?

As per clause (ii) of subection (1) of section 67 of the Act where the aerstion receive
is not wholly or partly consisting of money the wal of taxable service shall be
equivalent money value of such consideration. éfghme is not ascertainable then the \
of such consideration is determined under claugeofi section 67 read with rule 3 of t
Service Tax (Determination of the value) Rules 2886@ollows:-

¢ On the basis of gross amount charged for similevice provided to other person in
ordinary course of trade;

¢ Where value cannot be so determined, the equivateobey value of suc
consideration, not less than the cost of provisibservice.

8.1.9. As per clause (iii) of sulsection (1) of Section 67 in cases where provisiaf
service is for a consideration which is not asceriiaable then the value of taxable servic
shall be the amount as it may be determined in thprescribed manner. What are the
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situations where consideration is not ascertainableand what is the manner foi
determining the value in such cases are prescribed?

There may be several situations wherein it may ifeeult to determine the considerati
received by service provider for provision of avesg. Such situations can arise on acc
of several factors such as consideration of serbieg embedded in the total amc
received as consideration for a composite actim¥plving elements of provisions of serv
and element of sale of goods or considerationdorise being included in the gross amc
charged for a particular transaction or considenatif service being wholly or partly in t
nature of non-monetary consideration.

The manner has been prescribed under Service TaterfDination of Value) Rules 20(
These rules inter-alia provide provisions in respéthe following situations:

¢ Determination of value of service portion invalva execution of works contract.
¢ Determination of value of service in relatiomoney changing.

¢ Determination of value of service portion involvedsupply of food and any ot
article of human consumption or any drinks in daesant or as outdoor catering.

+ Determination of value where such value is noedainable.

¢ The said rules also specify certain expendituresosts that are incurred by the ser
provider which have to be included or excluded.

¢ The said rules also specify certain commissionsosts that are received by the ser
provider that have to be included or excluded warkving at the taxable value.

In addition to the Service Tax (Determination ofl¥g Rules 2006, certain suibles in rule
6 of the Service Tax Rules, 1994 also provide dimegl compounded mechanism
determination of value of taxable services in dpettisituations.

These specified aspects of determination of vaha#euthe Service Tax (Determinatior
Value) Rules 2006 and the Service Tax Rules, 1984 tbeen dealt individually with
point nos. 8.2 to 8.7 below.

8.1.10 In addition to the two set of rules explairgein point no 8.1.9 above, that have
bearing on the valuation of services, are there angxemption notifications that exemp
certain portion of the gross amount charged from ley of service tax or in other word:s
provide for abatements to arrive at the value of taable services?

Yes. Earlier there were a number of exemption ivatiions that prescribed the abatem
for various categories of services. As another orea®f simplification now all suc
abatements for specified category of services lha@em merged into a single notification
26/2102 - ST dated 20/6/12 which has been dedftiwipoint no. 8.8 below.

8.2 Valuation of service portion in execution of avorks contract

Works contract has been defined in clause (54)eofien 65B of the Act. Typically eve
works contract involves an element of sale of goadd provision of service. It is a w
settled position of law, declared by the SupremearCim BSNL's case [2006(2) STR 1
(SC)], that a works contract can be segregatedammontract of sale of goods and contra
provision of service. With a view to bring certairsind simplicity the manner of determin
the value of service portion in works contracts hasn provided in Rule 2A of the Sen
Tax (Determination of Value) Rules, 2006. In ortealign this rule with the new systemr
taxation of services based on the negative listotdeRule 2A has been replaced by a
rule by the Service Tax (Determination of Valuert&@sl Amendment Rules, 2012. The |
provisions have been explained in this note

8.2.1 What is the manner of determination of valuef service portion in execution of :
works contract from the total contract?
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The manner for determining the value of servicdiporof a works contract from the to
works contract is given in Rule 2A of the ServiaxTDetermination of Value) Rules, 20
As per subrule (i) of the said Rule 2A the value of the seevportion in the execution o
works contract is the gross amount charged fonirixs contract less the value of transfe
property in goods involved in the execution of slagd works contract.

Gross amount includes Gross amount does not include
Labour charges for execution of {héalue of transfer of property in goods involved in
works the execution of the said works contract.
) Note:

grt?gljjrn;n?jaslcelr\}i(t):ei sub-contractor 1%5 per Explanation (c) to the said sub-rule|(i),
where value added tax or sales tax has beer| paid

Charges for planning, designing gmod payable on the actual value of property in

architect's fees goods transferred in the execution of the w@rks

Charages for obtainina on_ hire contract, then such value adopted for |the

other%vise machiner a%d tools used| fairposes of payment of value added tax or s$ales

the execu’tion of the zvorks contract 9&, shall be taken as the value of property in
goods transferred in the execution of the paid

Cost of consumables such as wdtegrks contract.

electricity, fuel, used in the execution|of

the works contract

Cost of establishment of the contragtdalue Added Tax (VAT) or sales tax, as the gase

relatable to supply of labour apehay be, paid, if any, on transfer of property in

services and other similar expensgsods involved in the execution of the said works

relatable to supply of Ilabour apcbntract.

services

Profit earned by the service provider

relatable to supply of labour apd

services

8.2.2. Is there any simplified scheme for determing the value of service portion in .

works contract?

Yes. The scheme is contained in the clause (ifulef 2Aof the Service Tax (Determinat

of Value) Rules, 2006.

As per this scheme the value of the service pagridrere value has not been determine

the manner as provided in clause (i) of rule 2Ap(axed in point 8.2.1 above), shall

determined in the manner explained in the tablewvoel

Where works contract isfor... Value of the service portion shall be...

(A) execution of original works forty percent of the total amount charged for
the works contract

(B) maintenance or repair [@eventy per centof the total amount charged

reconditioning or restoration  pincluding such gross amount

servicing of any goods

(C) in case of other works contracts, ygkty percent of théotal amount chargedfor the

included in serial nos. (A) and (B)orks contract

above, including  contracts  fpr

maintenance, repair, completion and
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finishing services such as glazing,
plastering, floor and wall tiling,
installation of electrical fittings.

Important -As per the Explanation (ll) to clause (ii) of ruBAof the said Rulestotal
amount' referred to in the second column of the table abwoveld be the sum total of grc
amount charged for the works contract and therfarket value of all goods and servi
supplied in or in relation to the execution of wedontract, under the same contract or
other contract, less (i) the amount charged fohgaods or services provided by the ser
receiver; and (ii) the value added tax or salesitaqy, levied to the extent they form par
the gross amount or the total amount, as the cagebm

8.2.3 How is the fair market value of goods or seises, so supplied, be determined
arrive at the total amount charged for a works contact?

As per the proviso to Explanation (1) to clausg ¢f rule 2A of the Valuation Rules the f
market value of the goods or services so supphetl be determined in accordance with
generally accepted accounting principles.

8.2.4. What are "original works'?

As per Explanation (I) to clause (ii) of rule 2A tfe Valuation Rules 'Original worl
means:

+ all new constructions;

¢ all types of additions and alterations to abandomedamaged structures on land
are required to make them workable;
¢ erection, commissioning or installation of plantchinery or equipment or structui
whether pre-fabricated or otherwise.
8.2.5 Can the manner of determination of 'total amant charged' be explained by wa
of a suitable example?

The manner of arriving at the 'total amount chargedexplained with the help of t
following example pertaining to works contract &xtecution of 'original works'.

S. AMOUNT (in
No. NOTATION Rs))
1 | Gross amount received excluding taxes 95,00,000

Fair market value of goods supplied by the servieeeiver

2 excluding taxes 10,00,00¢

3 | Amount charged by service receiver for 2 5,00)000
4 | Total amount charged (1 +2-3) 1,00,00,000

5 | Value of service portion(40% of 4 in case of argiworks) 40,00,000

Note: When the service provider pays partially or fulty the materials supplied by i
service receiver, gross amount charged would iabljtgo higher by that much amount.

8.3 Determination of value of service in relationd money changing

In services of money changing including sale anctipase of foreign currency the probl
of valuation arises on account of the fact thghtexrsnormal trade practice in such service:
consideration is inbuilt in the difference betwdbe selling/buying rates and the Resi
Bank of India (RBI) reference rate for that curngiat that time. Accordingly a separate F
2B provides for the manner of determination of ealof service in relation to mon
changing.
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8.3.1 Would sale and purchase of foreign currencyranoney changing not be exclude
from the definition of service as being transactioronly in money?

No. As per Explanation 2 to clause (44) of Sect&iB, which defines 'service', activity
conversion of one currency into another for whickeparate consideration is charged w
not get tantamount to a transaction only in moneytransactions of sale and purchas
foreign currency or money changing since a sepamatsideration is charged these wc
not be excluded from the definition of 'service'.

8.3.2 What is the manner of determination of valueof service in relation to mone
changing including sale and purchase of foreign cuency?

If a currency is exchanged from or to Indian Ruptes, as per Rule 2B of the Valuat
Rules, the value of taxable service shall be etpu#the difference in the buying rate or
selling rate, as the case may be, and the RBlawrderrate for that currency. For examp
US$ 1000 are sold by a customer @ Rs55 per US$RBldreference rate for US$
Rs.55.73 then the taxable value shall be Rs.7300(x®.73).

8.3.3 How would the value be determined if the RBieference rate for a currency is no
available?

As per the first proviso to Rule 2B in case RBlerehce rate for a currency is not availi
the value shall be 1% of the gross amount of IndRaipees provided or received by
person changing the money.

8.3.4 How would the value of taxable service be damined if foreign currency is
exchanged for another foreign currency?

These situations are dealt with in second prowsRBRule 2B as per which in such situati
the value of taxable service shall be equal to 4f ¥he lesser of the two amounts the pe
changing the money would have received by conwgrtine of the currencies into Ind
Rupees on that day at the reference rate provigétBib.

8.4 Valuation of service portion involved in supplyof food or any other article of humar
consumption or any drink in a restaurant or as outaor catering.

In terms of article 366(29A) of the Constitutionlaflia supply of any goods, being fooc
any other article of human consumption or any di(wkether or not intoxicating) in a
manner as part of a service for cash, deferred paymr other valuable consideratior
deemed to be a sale of such goods. Such a sehaoefdre cannot be treated as servic
the extent of the value of goods so supplied. Ereaining portion however constitute
service. It is a well settled position of law, deeld by the Supreme Court in BSNL's (
[2006(2)STR161 (SC)], that such a contract invajvservice along with supply of st
goods can be dissected into a contract of sal@odgand contract of provision of serv
Since normally such an activity is in the naturecofmposite activity, difficulty arises
determining the value of the service portion. Indesr to ensure transparency
standardization in the manner of determinationhef vYalue of such service provided i
restaurant or as outdoor catering a new rule 2C desn inserted in the Service -
(Determination of Value) Rules, 2006 by the amerminreles of 2012. This manner
valuation is explained in the points below.

8.4.1 Are services provided by any kind of restaunat, big or small, covered by the
manner of valuation provided in Rule 2C of the Valation Rules?

Yes. Although services provided by any kind of aesant would be valued in the man
provided in Rule 2C, it may be borne in mind tha following category of restaurants
exempted -

¢ Services provided in relation to serving of foodbaverages by a restaurant, ec
joint or a mess, other than those having the fgadf air-conditioning or central air-
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heating in any part of the establishment, at ametiduring the year, and which ha
license to serve alcoholic beverage.

¢ Below the threshold exemption.

8.4.2. How is the value of service portion to be termined in supply of food or any
other article of human consumption or any drink in a restaurant or as outdool
catering?

The manner of determination of service portionualsan activity is very simple and is gi\
in Rule 2C of the the Service Tax (Determinatio’vVafue) Rules, 2006. In terms of the ¢
rule value of the service portion shall be deterdim the following manner-

Value of service portion in an activity wherein gods, being Shall be ......... per
food or any other article of human consumption or ay drink | cent of the total
(whether or not intoxicating) is supplied in any maner ..... amount charged:

In a restaurant 40

As part of outdoor catering 60

Important - As per Explanation 1 to the said Rule 2C 'Totabant' (referred to in tt
second column of the table above) means the siahdbgross amount charged and the
market value of all goods and services suppliethbyservice receiver in or in relation to
supply of food or any other article of human conption or any drink (whether or r
intoxicating), under the same contract or any otlwartract, less (i) the amount chargec
such goods or services provided by the servicaweceand (ii) the value added tax or si
tax, if any, levied to the extent they form partloé gross amount or the total amount, a
case may be.

The clarification given in point no 8.2.5 above Whunutatis mutandis, apply to valuatior
this case also.

8.4.3. What are the restrictions, if any, on availrant of Cenvat credit by such servic
providers?

In terms of the Explanation to Rule 2C of the Véla Rules any goods meant for hur
consumption classifiable under chapters 22-of Central Excise Tariff are not 'inputs’
provision of such service. Cenvat Credit is, themef not available on these itel
Avalilability of Cenvat credit on other inputs, irtpservices and capital goods would
subject to the provisions of the Cenvat Credit RuB®04 including the provisions relating
reversal of credits contained in rule 6 of the galds. It may be noted the sale of food in
restaurant would amount to clearance of exempt gaod thus the provisions of Rule ¢
Cenvat Credit Rules will be applicable.

8.4.4 Would Rule 2C of the Valuation Rules also ajp to determination of value of
service portion in cases of supply of food or anytioer article of human consumption ot
any drink, in a premises, including hotel, conventin center, club, pandal, shamiana ¢
any place specially arranged for organizing a funebn?

No. Rule 2C applies only in cases of restaurants @mdoor catering. For valuation
service portion where such supplies are made inodingr premises like hotel, convent
center, club, pandal, shamiana or any place spe@aianged for organizing a function
abatement of 30% has been provided for in exemptimtification no 26/2015T datel
20/6/12. For details please refer to serial nd. the@ table in point no 8.8 below.

8.5 Inclusion or exclusion from value of certain exenditure or costs borne by thi
service provider.

Rule 5 of Service Tax (Determination of Value) Ruyl012 lays down the details
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expenditure and cost borne by the service prowdach have to be included or excluc
while determining the value of taxable service.

8.5.1 What is the expenditure or costs that are tbe included in the value of taxabl
services as per rule 5 of the Valuation Rules?

As per Rule 5 any expenditure or cost that arernecuby the service provider in the cot
of providing taxable services are treated as cenaitbn for taxable service provided
agreed to be provided and shall be included invélee for the purpose of charging Sen
Tax on the said service.

However, Explanation to sulde (1) of Rule 5 clarifies that for the value
telecommunication services shall be the gross atrfmaid by the person to whom the ser
is actually provided (i.e. the subscriber).

8.5.2 Which costs or expenditure is to be excludddom the value of taxable service &
per Rule 5?

As per sub rule (2) of Rule 5 the expenditure astaeocurred by the service provider €
pure agent of the recipient of the service shakkaduded from the value of taxable ser
if all the following conditions are satisfied:

¢ the service provider acts as a pure agent of tbipiemt of service when he mal
payment to third party for the goods or servicexpred,;

¢ the recipient of service receives and uses the gjoodservices so procured by
service provider in his capacity as pure agenhefrecipient of service;

¢ the recipient of service is liable to make paytierthe third party;
¢ the recipient of service authorises the serviogiger to make payment on his behalf;

¢ the recipient of service knows that the goods amdises for which payment has b
made by the service provider shall be providedieythird party;

¢ the payment made by the service provider on betfidtie recipient of service has b
separately indicated in the invoice issued by therise provider to the recipient
service;

¢ the service provider recovers from the recipienseifvice only such amount as
been paid by him to the third party; and

¢ the goods or services procured by the service geovirom the third party as a p!
agent of the recipient of service are in additioriite services he provides on his «
account.

8.5.3 What is the meaning of pure agent?

Pure agent has been defined in Explanation torsléb2 of Rule (5) of the Valuation Ru
as a person who-

¢ enters into a contractual agreement with the renipof service to act as his pure ay
to incur expenditure or costs in the course of liog taxable service;

¢ neither intends to hold nor holds any title to timods or services so procurec
provided as pure agent of the recipient of service;

¢ does not use such goods or services so procamed;
¢ receives only the actual amount incurred to p@suich goods or services.

8.6 Cases in which commission, costs etc. receivby the service provider will be
included or excluded.

Rule 6 of the Valuation Rules deals with specifination where certain commission or ct
received by the service provider would be includsgbart of the taxable service.

INCLUSIONS
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¢ the commission or brokerage charged by a brokdhersale or purchase of securi
including the commission or brokerage paid by tioelsbroker to any sub-broker;

¢ the adjustments made by the telegraph authorityn femy deposits made by -
subscriber at the time of application for telephananection or pager or facsimile
telegraph or telex or for leased circuit;

¢ the amount of premium charged by the insurer ftioenpolicy holder;

¢ the commission received by the air travel agemhfthe airline;

¢ the commission, fee or any other sum received bya@nary, or intermediary
insurance intermediary or insurance agent fromrtberer;

+ the reimbursement received by the authorised serstation, from manufacturer
carrying out any service of any motor car, lighttanovehicle or two wheeled motf
vehicle manufactured by such manufacturer;

¢ the commission or any amount received by the raviel agent from the Railways or
customer,

+ the remuneration or commission, by whatever nantled;gpaid to such agent by |
client engaging such agent for the services pravigea clearing and forwarding ag
to a client rendering services of clearing and Bmding operations in any manner;

¢ the commission, fee or any other sum, by whateaenencalled, paid to such agent
the insurer appointing such agent in relation surance auxiliary services provided
an insurance agent; and

¢ the amount realized as demurrage or by any other name whatever called for the
provision of service beyond the period originally contracted or in any other manner
relatable to the provision of service.

EXCLUSIONS

+ initial deposit made by the subscriber at the tohapplication for telephone connect
or pager or facsimile (FAX) or telegraph or teleXar leased circuit;

¢ the airfare collected by air travel agent in extf service provided by him;
¢ the rail fare collected by [rail travel agent]respect of service provided by him;

¢ interest on delayed payment of any considerationhi® provision of services or sale
property, whether moveable or immoveable;

¢ the taxes levied by any Government on any passetngeelling by air, if show
separately on the ticket, or the invoice for sucket, issued to the passenger;

¢ accidental damages due to unforeseen action not relatable to the provision of service;

¢ subsidies or grants disbursed by the Government, not in the nature of directly
influencing the value of service.

(italics indicate the additions made in the Servi@x (Determination of Value) Secc
Amendment, Rules, 2012)

8.6.1. Does the interest for delayed payment for pwision of a service includable in th
taxable value?

No. In terms of clause (iv) of Sulde 2 of Rule 6 delayed payments of any considardor
provision of service is excluded from the valudgadfable service.

8.6.2. What is the scope of the exclusion entry eged to accidental damages due
unforeseen actions not relatable to the provisionsf service?

This inclusion has been inserted vide the Servitad (Determination of Value) Secc
Amendment Rules, 2012. In terms of this exclusioceidental damages are not to be inclt
in the value of service provided the following ta@nditions are specified:
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¢ The damages are due to unforeseen ac
¢ The damages are not related to provisions ofeerv
Examples-

¢ Insurance Companies provide insurance servicdsetoltents for which the premium
charged. The premium charged is a consideratioth®rnsurance service provid
However, in case due to an unforeseen action arkaccident etc., a compensatio
paid by the insurance company to the client thennioney would not be included
part of value of taxable service as it is not adée to the provisions of service bu
only in the nature of consequence of provisionsisfirance service.

In case a landlord who has rented out his officddimg to a tenant receiv
compensation from the tenant for the damage catastite building by an unforese
action then such compensation would not form pérthe value of taxable servi
related to tenant of his building as an unforesdgmage caused by the tenant is
relatable to provision of service of renting of tiféce building.

8.6.3. What is the scope of the exclusion entry eding to subsidies and grants disburse
by the Government, not in the nature or directly irfluencing the value of service?

This exclusion entry has also been inserted bySkwevice Tax (Determination of Valt
Second Amendment Rules, 2012. A subsidy influettoeprice directly when the price gt
down proportionately to the amount of subsidy. émrts of this exclusion any subsidy
grant disbursed by the Government cannot form glathe value of taxable service unl
such subsidy or grant directly influences the vatisuch service.

8.7. Compounding schemes for determination of valuender the Service Tax Rules
1994.

In addition to the Service Tax (Determination oflMg Rules, 2006 various subles Rule
(6) of the Service Tax 1994 also provides for sifiggd compounding mechanism -
determining the amount of service tax payable. &lsedbrules either specify the service
payable as a certain percentage of the gross anwuatspecified sum received by
service provider or also provide for manner of dateation of value of taxable service
other specified services. This facility is normalyailable as an option to the per
responsible to pay service tax. These compoundaihgrses are tabulated below:

Sub-
rule
of
rule
6

¢

Specified service Compounding scheme Conditions

(7)

Services provided
an air travel agent

Pay an amount calculated at
rate of 0.6% of the basic fare (i
that part of the fare on whig
commission is normally paid
the travel agent by the airlines)
the case of domestic bookin
and at the rate of 1.2% of t
basic fare in the case

international bookings, (
passage for travel by air, duri
any calendar month or quarter

[idption, once exercise
shall apply uniformly ir
thespect of all th
ibookings of passage fpr
tnavel by air made by him
pand shall not be changged
heduring a financial yes
afnder any circumstance
nf

N9

D

=

S

(7A) | An insurer carrying
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on life insuranct

business

premium charged from a policgvailable in cases whe
holder reduced by the amouttie entire premium pa
Dby the policy holder i

allocated for investment,
savings on behalf of polig
holder, if such amount
intimated to the policy holder
the time of providing of service;

(i) in all other cases 3% of the

at
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wnly towards risk cove
$n life insurance

distributor or selling
agent of promotior
marketing, organizin
or in any othe
manner assisting
organising lottery,

(i) Rs. 7000/- on every Rs.

Lakh (or part of Rs. 10 Lakh)

aggregate face value of lotte
tickets printed by the organisint/

State for a draw (If guarante
prize payout is more than 80%)

(i) Rs. 11000/- on every Rs. |

Lakh (or part of Rs. 10 Lakh)

aggregate face value of lottefX
tickets printed by the organisingy

State for a draw (If guarante
prize payout is less than 80%)

gross amount of premium
charged in the first year and 1.%%
of the premium charged in the
subsequent years.

(7B) | Service of purchagOption to pay an amoufithe person providing the
or sale of foreigjcalculated atthe following rate |service shall exercise
currency, includind(a) 0.12 percent, of the grgsdich option for @
money changingamount of currency exchanggdthancial year and such
provided by a foreig|for an amount upto rupeg@ption shall not be
exchange broke| 100,000, subject to the minimdiyithdrawn  during  the
including arlamount of rupees 30; and remaining part of that
auth_orised dealer (b) rupees 120 and 0.06 per cefipancial year.
foreign exchange qof the gross amount of currency
an authorized mon€ oy changed for an amount |of
changer rupees exceeding rupees 100,000

and upto rupees 10,00,000; an

(c) rupees 660 and 0.012 per cent.
of the gross amount of currency
exchanged for an amount |of
rupees exceeding 10,00,000,
subject to maximum amount pf
rupees 6000

(7C) | Services by Option to pay- 1. In case of onling

|@ttery, the aggregate fa
hyalue of lottery tickets fg
,tpe purpose of this su
yewle shall be taken as t
pgregate value of ticke
sold

18- The distributor
eelling agent sh
ercise such  optic
Within a period of on

ggonth of the beginnin

ce
r
b-
ne
ts

ﬂU::ﬂ

of each financial year and

such option shall not
withdrawn during th
remaining part of th
financial year.

8.8 Notified abatements for determining the taxablealue.
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All abatements available to services of specifiategories have now been merged in
exemption notification no 26/2012T dated 20/6/12. In terms of the said notifica)
exemption is granted from so much of the servigddaiable, as is in excess of the ser
tax calculated on a value which is equivalent fgeecentage specified in the correspon
entry in column (3) of the following Table, of tl@mount charged (or in some case
specified amount) by such service provider for mhimg the said taxable service, unl
specified otherwise, subject to the relevant comlét specified in the corresponding entr
column (4) of the said Table:

TABLE
Sl. | Description of taxable service % Conditions
No.
(1) (2) (3) (4)
1 |Services in relation to financial leasif 10 | Nil.
including hire purchase
Transport of goods by rail 30 Nil.
Transport of passengers, with 30| Nil.
without accompanied belongings by fail
4 |Bundled service by way of supply |70 | CENVAT credit on any goods
food or any other article of hum classifiable under chapter 1 to 22 of the
consumption or any drink, in a premis Central Excise Tariff Act, 1985 (5 of
(including hotel, convention centg 1986) has not been taken under [the
club, pandal, shamiana or any ot provisions of the CENVAT Credit
place, specially arranged for organiz Rules, 2004.
a function) together with renting
such premises
5 |Transport of passengers by air, with 40 | CENVAT credit on inputs and capital
without accompanied belongings goods, used for providing the taxaple
service, has not been taken under|the
provisions of the CENVAT Credit
Rules, 2004.
6 |Renting of hotels, inns, guest houg 60 | Same as above.
clubs, campsites or other commer
places meant for residential or lodg
purposes
7 |Services of goods transport agency 25 [ CENVAT credit on inputs, capital goods
relation to transportation of goods. and input services, used for providing
the taxable service, has not been tgken
under the provisions of the CENVAT
Credit Rules, 2004.
Services provided in relation to chit /0 Same awab
Renting of any motor vehicle desigrn 40 | Same as above.
to carry passengers
10 | Transport of goods in a vessel 50 Same as above.
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11 | Services by a tour operator in relat| 25
to,-

(i) a package tour

() CENVAT credit on inputs, capital
goods and input services, used |for
providing the taxable service, has hot
been taken under the provisions of the
CENVAT Credit Rules, 2004.
(i) The bill issued for this purpose
indicates that it is inclusive of charges
for such a tour.

() CENVAT credit on inputs, capital
goods and input services, used |[for
providing the taxable service, has pot
been taken under the provisions of the
CENVAT Credit Rules, 2004.
(i) The invoice, bill or challan issug
indicates that it is towards the charges
for such accommodation.

(iii) This exemption shall not apply
such cases where the invoice, bill|or
challan issued by the tour operator, in
relation to a tour, only includes the

service charges for arranging or booking
accommodation for any person and does
not include the cost of such

accommodation.

(i) CENVAT credit on inputs, capital
goods and input services, used |for
providing the taxable service, has pot
been taken under the provisions of the
CENVAT Credit Rules, 2004.
(i) The bill issued indicates that the
amount charged in the bill is the gross
amount charged for such a tour.

(i) CENVAT credit on inputs used fpr
providing the taxable service has

(i) a tour, if the tour operator |10
providing services solely of arrangi
or booking accommodation for a

person

n

(i) services other than those specif| 40

in (i) and (ii) above

12.| Construction of a complex, buildin25

civil structure or a part thereg

intended for a sale to a buyer, wholly
partly except where entire considerat
is received after issuance of complet
certificate by the competent authority

been taken under the provisions of
CENVAT Credit Rules, 2004.

(iDThe value of land is included in the

amount from the serv

recipient.

charged

8.8.1 Once the specified description of servicesfieen done away with in the negati
list regime how would the scope of services speeifi by way of description in the sai
notification be determined?

The services specified in the said notificationjathave been tabulated in the table ak
have been so specified in selplanatory terms. In addition certain terms thavehbee
used in the said notification are already definedsection 65B of the Act (like goo
transport agency, vessel, port etc) and others haga defined in the said notification it:
(like chit, package tour, tour operator and finaht@asing).

8.8.2 Would the gross amount charged for financialleasing services, includin
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equipment leasing and hire purchase, also includé¢ interest amount charged for suc
financial services?

The gross amount charged for this service willura $otal of the following-
¢ 10% of the amount forming or representing interasd
¢ Other charges such as lease management fees, Ingcéees, documentation char
and administrative fees.
8.9 Person responsible for determining the value aéxable service
8.9.1 Who is the person responsible for determininthe value of taxable service?

Since Service Tax has to be paid by the persop®mnsgble to pay Service Tax on the b
of self-assessment for value of taxable service has tetserdined by the person respons
for payment of Service Tax in accordance with thevizions of Section 67 of the Act &
rules made there under.

8.9.2 Can the value determined by the person respsible to pay service tax be rejecte
by the Department?

Yes. In terms of the provisions of Section 73 @& Hinance Act 1994 and Rule 4 of Ser
Tax (Determination of value) Rules 2006 the valweks out by the service provider or
other person responsible for payment of servicetaxbe rejected by Central Excise Off
if he has specified that the value so determineuobisn accordance with the provisions of
act or the Valuation Rules. In such a situation@aatral Excise Officer shall issue a St
Cause Notice to the serviced provider or any opleeson responsible for payment of Ser
Tax to Show Cause as to why the value of such texsdyvice for the purpose of charg
service tax should not be fixed on the amount $jeelcin the notice. After giving reasona
options and heard, the Central Excise Officer statermining the value of such taxe
service for the purpose of charging service taxadcordance with the provisions of
Finance Act 1994 and the Valuation Goods.

Guidance Note 9 - Rules of Interpretation

Despite doing away with the servispecific descriptions, there will be some desaip
where some differential treatment will be availatdex service or a class of services. Se:
66F lays down the principles of interpretation plesified descriptions of services ¢
bundled services. These are explained in parasvbelo

9.1 Principles for interpretation of specified deskptions of services

Although the negative list approach largely ob\satiee need for descriptions of servi
such descriptions continue to exist in the follogvareas -

¢ In the negative list of services.

¢ In the declared list of services.

¢ In exemption notifications.

¢ In the Place of Provision of Service Rules, 2012

¢ In a few other rules and notifications e.g. Certnaedit Rules, 2004.

There are two principles laid down which are camdiin clauses (1) and (2) of section
of the Act.

9.1.1 What is the scope of the clause (1) of seati66F: 'Unless otherwise specifie
reference to a service (hereinafter referred to athe "main service") shall not include
reference to a service which is used for providinthe main service'

This rule can be best understood with a few ilatstns which are given below -

¢ 'Provision of access to any road or bridge on paymgetoll' is a specified entry in tl
negative list in section 66D of the Act. Any seerjgrovided in relation to collection
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tolls or for security of a toll road would be iretinature of service used for providing s
specified service and will not be entitled to tleméfit of the negative list entry.

¢ Transportation of goods on an inland waterway specified entry in the negative
in section 66D of the Act. Services provided byagent to book such transportatiot
goods on inland waterways or to facilitate sucihgpertation would not be entitled
the negative list entry.

9.1.2 What is the scope of clause (1) of sectionF66where a service is capable «
differential treatment for any purpose based on itsdescription, the most specifi
description shall be preferred over a more generalescription'.

This rule can also be best understood with sorastithtions which are given below -

¢ The services provided by a real estate agent atfeeimature of intermediary servit
relating to immovable property. As per the Placd’advision of Service Rule, 20:
the place of provision of services provided in tiela to immovable property is t
location of the immovable property. However in termf the rule 5 pertaining
services provided by an intermediary the place rolvigion of service is where t
intermediary is located. Since Rule 5 provides ec#jg description of ‘estate age
the same shall prevail.

¢ Pandal and Shamiana is an existing service andraifiain a subject of taxatic
Likewise service provided by way of catering isaxdble service and entitled
abatement. There is abatement when the two aredeewn combination. Since t
combination is more a specific entry than the twovjged individually, there is r
need to apply the later rule of bundled servicd®re the character could be judges
the service which provides it the essential charact

9.2 Taxability of 'bundled services'.

'‘Bundled service' means a bundle of provision afous services wherein an elemen
provision of one service is combined with an elen@nelements of provision of any ot
service or services. An example of 'bundled serwioeild be air transport services provi
by airlines wherein an element of transportationpassenger by air is combined with
element of provision of catering service on boaféhch service involves different
treatment as a manner of determination of valuevofservices for the purpose of charg
service tax is different.

Two rules have been prescribed for determiningtaixability of such services in clause
of section 66F of the Act. These rules, which axplaned below, are subject to -
provisions of the rule contained in sub sectiongR¥ection 66F, viz a specific descript
will be preferred over a general description adarpd in para 7.1.2 above.

9.2.1 Services which are naturally bundled in therdinary course of business

The rule is -If various elements of a bundled service are ndyubandled in the ordinal
course of business, it shall be treated as pravigi@ single service which gives such bui
its essential character'

lllustrations -

¢ A hotel) provides a 4-D/B package with the facility of breakfast. This is\atura
bundling of services in the ordinary course of hass. The service of hao
accommodation gives the bundle the essential ctearamd would, therefore,
treated as service of providing hotel accommodation

¢ A 5 star hotel is booked for a conference of 10@gktes on a lump sum package
the following facilities:

» Accommodation for the delegates
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Breakfast for the delegat

» Tea and coffee during conference
Access to fitness room for the delegates
Avalilability of conference room

» Business centre

As is evident a bouquet of services is being predjdnany of them chargeable to diffel
effective rates of tax. None of the individual ciitoents are able to provide the esse
character of the service. However, if the servicdascribed as convention service it is
to capture the entire essence of the package. fhieuservice may be judged as conver
service and chargeable to full rate. However it td fully justifiable for the hotel to char
individually for the services as long as thereasattempt to offload the value of one ser
on to another service that is chargeable at a ssimeal rate.

9.2.2 Services which are not naturally bundled inite ordinary course of business

The rule is - If various elements of a bundled service are ndtraly bundled in th
ordinary course of business, it shall be treateg@rasision of a service which attracts
highest amount of service tax.'

lllustrations -

¢ A house is given on rent one floor of which is ®used as residence and the othe
housing a printing press. Such renting for two etéht purposes is not natur:
bundled in the ordinary course of business. Theeefib a single rent deed is execL
it will be treated as a service comprising entirglysuch service which attracts higt
liability of service tax. In this case renting fase as residence is a negative list se
while renting for norresidence use is chargeable to tax. Since ther leteegon
attracts highest liability of service tax amondst two services bundled together,
entire bundle would be treated as renting of consrakproperty.

9.2.3 Significance of the condition that the ruleelating to 'bundled service' is subject t
the provisions of sub-section (2) of section 66F.

Subsection (2) of section 66 lays down : 'where aiseris capable of differential treatm
for any purpose based on its description, the mstific description shall be preferred ¢
a more general description’ (refer para 7.1.2 abdves rule predominates over the rule
down in subsection (3) relating to 'bundled services'. In otwerds, if a bundled servi
falls under a service specified by way of a desicnipthen such service would be coverel
the description so specified. The illustrationatielg to a bundled service wherein a pa
and shamiana is provided in combination with catgservice, given in the second bulle
para 7.1.2 above explains the operation of this. rul

9.2.4 Manner of determining if the services are builed in the ordinary course o
business

Whether services are bundled in the ordinary coofsbusiness would depend upon
normal or frequent practices followed in the aré®usiness to which services relate. £
normal and frequent practices adopted in a busimass be ascertained from sev
indicators some of which are listed below -

¢ The perception of the consumer or the service veceif large number of servi
receivers of such bundle of services reasonablga&quch services to be provided
package then such a package could be treated asalhatundled in the ordina
course of business.

¢ Majority of service providers in a particular amfabusiness provide similar bundle
services. For example, bundle of catering on baerd transport by air is a bun
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offered by a majority of airlines.

¢ The nature of the various services in a bundlesofises will also help in determini
whether the services are bundled in the ordinarysm of business. If the nature
services is such that one of the services is thimm mervice and the other servi
combined with such service are in the nature ofdemtal or ancillary services whi
help in better enjoyment of a main service. Forngxa service of stay in a hotel
often combined with a service or laundering o 8ems of clothing free of cost [
day. Such service is an ancillary service to thavigron of hotel accommodation &
the resultant package would be treated as serviagsally bundled in the ordine
course of business.

¢ Other illustrative indicators, not determinativet ndicative of bundling of services
ordinary course of business are -

» There is a single price or the customer pays theesamount, no matter hc
much of the package they actually receive or use.

» The elements are normally advertised as kguge
» The different elements are not available s&pdy.

» The different elements are integral to onerall supply -if one or more i
removed, the nature of the supply would be affected

No straight jacket formula can be laid down to dweiee whether a service is natur:
bundled in the ordinary course of business. Easbk bas to be individually examined in
backdrop of several factors some of which are wediabove.

9.2.5 Manner of determination of taxability of 'conposite transactions' wherein ai
element of provision of service is combined with aalement of sale of goods

Please refer tpoint no 2.6.3 of this Guidance Note.
Guidance Note 10 - Miscellaneous
10.1 Partial Reverse Charge

With effect from 1.7.2012 a new scheme of taxai®hbeing brought into effect whereby
liability of payment of service tax shall be both the service provider and the sen
recipient. Usually such liability is affixed eithem the service provider or the sen
recipient, but in specified services and in spediftonditions, such liability shall be on b
the service provider and the service recipient.

The enabling provision has been provided by insemif Proviso to section 68 in the Fina
Act, 2012 as per which Central Government may ndkié service and the extent of ser
tax which shall be payable by such person and theigilons of Chapter V shall apply
such person to the extent so specified and theineamygpart of the service tax shall be
by the service provider. Under this clause the @égovernment has issued notification
30/ 2012 dated 20.6.2012 notifying the descriptbepecified services when provided in
manner so specified where part of the service &sxtb be paid by the service receiver.
extent to which tax liability has to be dischargeyl the service receiver has also k
specified in the said notification.

The manner of operation of the reverse charge nmésiinahas been explained in this point.

10.1.1 What are the services on which such partiaéverse change mechanism shall |
applicable?

In terms of serial nos. 7(b), 8 and 9 of the tableotification no. 30/2012 dated 20.6.12,
new partial reverse charge mechanism is applicablgervices provided or agreed to
provided by way of

(@) renting of a motor vehicle designed to carryseagers on noabated value to al
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person who is not engaged in a similar business, or
(b) supply of manpower for any purpose, or
(c) service portion in execution of a works contract

by any individual, Hindu Undivided Family or partship firm, whether registered or r
including association of persons, located in tixalbée territory to a business entity registe
as a body corporate located in the taxable teyritbhus the nature of the service and
status of both the service provider and servicesivec are important to determine
applicability of partial reverse charge provisions.

10.1.2 What does a service provider need to indi@bn the invoice when he is liable
pay only a part of the liability under the partial reverse charge mechanism?

The service provider shall issue an invoice cormgywith Rule 4A of the Service Tax Ru
1994. Thus the invoice shall indicate the nameyesfdand the registration number of
service provider; the name and address of the persgeiving taxable service; 1
description and value of taxable service provideagreed to be provided; and the ser
tax payable thereon. As per clause (iv) of sule- (1) of the said rule 4A "the service

payable thereon' has to be indicated. The sendgeptiyable would include service

payable by the service provider.

10.1.3 If the service provider is exempted being &SI (turnover less than Rs 10 lakhs
how will the reverse charge mechanism work?

The liability of the service provider and serviezipient are different and independen
each other. Thus in case the service provider afiag exemption owing to turnover bei
less than Rs 10 lakhs, he shall not be obligecatogmy tax. However, the service recip
shall have to pay service tax which he is requieghay under the partial reverse ch:
mechanism.

10.1.4 Will the credit of such tax paid be availald to the service recipient?

Normally, the credit of the entire tax paid on #ervice received by the service rece
would be available to the service recipient subjedhe provisions of the CENVAT Cre
Rules 2004. The credit of tax paid by the servimvider would be available on the basi:
the invoice subject to the conditions specifieth@ CENVAT Credit Rules 2004. The cre
of tax paid by the service recipient under pantelerse charge would be available on
basis on the tax payment challan, again subjembnditions specified in the said Rules.

10.1.5 What shall be the point of taxation for theservice recipient? When will he nee
to pay the service tax in respect of his liability?

Both the service provider and service recipientgreerned by the Point of Taxation Rt
2011 in respect of the service provided or recelmedim. Usually it is the invoice or date
receipt of payment which is the point of taxatiam the service provider. However for
service recipient, in terms of rule 7 of the saitis, point of taxation is when he pays of
service. Thus in the case where the invoice isedsim say July 2012 and the sen
recipient pays for the same in August 2012 the tpoiinaxation for the service provider v
be the date of issue of invoice in July 2012. Thanjpof taxation for the service recipi
shall be the date of payment in August 2012. Theice provider would be required to
tax (to the extent liability is affixed on him) Bgh/6th August, 2012 or 5th/6th October 2
depending upon the admissibility of benefit under proviso to Rule 6 of the Service -
Rules 1994. The service recipient would need totpay(to the extent liability is affixed «
him) by 5th/6th September 2012.

10.1.6 How is the service recipient required to calilate his tax liability under partial
reverse charge mechanism? How will the service rgment know which abatement ol
valuation option has been exercised by the servipeovider?
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The service recipient would need to discharge lligbonly on the payments made by h
Thus the assessable value would be calculatedanmayments done. (Free of Cost mat
supplied and out of pocket expenses reimbursedooiried on behalf of the service provi
need to be included in the assessable value irstefrivaluation Rules) The invoice rais
by the service provider would normally indicate Hiwatement taken or method of valua
used for arriving at the taxable value. Howevecsaithe liability of the service provider ¢
service recipient are different and independentath other, the service recipient

independently avail or forgo an abatement or ch@osgeluation option depending upon
ease, data available and economics.

10.1.7 Is the reverse charge applicable on servicggovided and complete befor
1.7.2012 though payments were made after 1.7.2012?

For any service whose point of taxation has bedrroiéned and whole liability affixe
before 1.7.2012 the new provisions will not applierely because payments are being n
after 1.7.2012 will not add any additional liakjlion the service receiver in respect of ¢
services.

10.2 Export of Services
10.2.1 What does the export of a service mean undire new system?

Export of services shall now be governed by newigrons in the Service Tax Rules 19
namely Rule 6A. The essential requisites beforeraice can be designated as export se
are:

It must be a service as defined under sub-seddanf section 65B
by a service provider located in the taxablattayr

to a service receiver is located outside India

the service is not a service specified in theatieg list

the place of provision of the service is outdittia

the payment for such service is received by theieeiprovider in convertible forei
exchange

¢ the service provider and service receiver are netein establishments of a disti
person by virtue of itenbj of Explanation 2 of clause 44 of section 65Bha Act

The answer to all questions above must be yesaib the status of export of service.

10.2.2 Can there be an export between an establisent of a person in taxable territory
and another establishment of same person in a nomstable territory?

No. Even though such persons have been specifidastsct persons under the explana
to clause (44) of section 65B, the transaction betwsuch establishments have not
recognized as exports under the above stated rule.

10.3 ISD: Input Service Distributor

The facility of registering as an input servicetdlmitor exists to allow businesses to ope
at their convenience and allow centralized procem@nof services while distribution
credit to units where such services are used. Theigions have been slightly alterec
Budget 2012 to align the practice with the intéated above.

10.3.1 Credit of which services can be distributed?

Credit of only input services can be distributecenEle a services procured needs t
assessed whether it is an "input service" at artheunits of the ISD. Only if it qualifies
an "input service" it can be distributed. Furthes tredit of service tax attributable to ser
used in a unit exclusively engaged in manufactureex@mpted goods or providing
exempted services cannot be distributed.

* & & O o o
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10.3.2 How do | calculate the credit to be distribted?

While the status of the service as "input servisedscertained, the units where it is use
also ascertained. The credit of a service usedusixely in one unit can be distributed o
to that unit. If it is used in more than one uttie credit can be distributed proportionat
the turnover of the units. The total turnover shmél determined in the same manne
determined under rule 5 and shall be determinethimonth previous to the month dut
which the CENVAT credit is distributed. In caseaifiy of its unit pays tax or duty
quarterly basis as provided in rule 6 of Service Rales, 1994 or rule 8 of Central Exc
Rules, 2002 then the relevant period shall be ttstgr previous to the quarter during wt
the CENVAT credit is distributed. The turnover salculated would be eduty i.e no
inclusive of the taxes and duties on the goodssandices supplied.

10.3.3 How do | distribute credit in a new unit wha there is no turnover?

In case of an assessee who does not have anyuwtaler in the said period as in the ¢
of a new company, the ISD shall distribute any itredly after the end of such relev.
period wherein the total turnover of its units available. In case of a new unit wherein
credit is exclusively used the credit can be dsted in total to such unit.

Eg: a company manufactures fans in 2 units andro#ippliances in 2 other uni
Advertisement services for fans would qualify asrgout service for the units manufactur
fans and hence could be distributed to such uaggd on the turnover of the previous mu
of the 2 units.

10.3.4 Will such credit which is distributed need @ be reverse on account of ar
exempted turnover?

Credit so distributed is availed on the strengthaafhallan issued by the ISD. It shall
subject to Rule 6 of CENVAT Credit Rules 2004 amgppehding upon the option exerci
under the Rule 6 due reversals will be requirebet@ffected.

Exhibit Al : Negative List of Services.

(a) Services by Government or a local authority edirlg the following services to t
extent they are not covered elsewhere:

(i) services by the Department of Posts by way eedpost, express parcel p
life insurance, and agency services provided teragn other than Government;

(i) services in relation to an aircraft or a vesswide or outside the precincts ¢
port or an airport;

(iii) transport of goods or passengers; or

(iv) support services, other than services coveraterunlausesi) to (ii) above
provided to business entities.

(b) Services by the Reserve bank of India.
(c) Services by a foreign diplomatic mission locatethdia.
(d) Services relating to agriculture or agricultysedduce by way of -

(i) agricultural operations directly related to pwotion of any agricultural produ
including cultivation, harvesting, threshing, pl@nbtection or seed testing;
(i) supply of farm labour;
(iii) processes carried out at an agricultural farctuoing tending, pruning, cuttin
harvesting, drying, cleaning, trimming, sun dryifigmigating, curing, sortin
grading, cooling or bulk packaging and such likemapions which do not alt

essential characteristics of agricultural produaerbake it only marketable f
the primary market;
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(iv) renting or leasing of agro machinery or vacanil with or without a structu
incidental to its use;

(v) loading, unloading, packing, storage or warehauef agricultural produce;
(vi) agricultural extension services;

(vii) services by any Agricultural Produce Marketingn@nittee or Board or servic
provided by a commission agent for sale or purclohsgricultural produce.

(e) Trading of goods.
() Any process amounting to manufacture or produactif goods.

(g) Selling of space or time slots for advertiseraather than advertisements broadca:
radio or television.

(h) Service by way of access to a road or a bridgpayment of toll charges.
(i) Betting, gambling or lottery.
() Admission to entertainment events or accessmasament facilities.
(K) Transmission or distribution of electricity by alectricity transmission or distributi
utility.
(N Services by way of -
(i) pre-school education and education up to higeeondary school or equivalent;

(i) education as a part of a curriculum for obtagnanqualification recognized
law;

(iii) education as a part of an approved vocationat&tibn course.
(m) Services by way of renting of residential dwedlifor use as residence;
(n) Services by way of -
(i) extending deposits, loans or advances in soafarthe consideration
represented by way of interest or discount;

(i) interse sale or purchase of foreign currency amongsksb@n authorize
dealers of foreign exchange or amongst banks attddealers;

(o) Service of transportation of passengers, withvitliout accompanied belongings, by -
(i) a stage carriage;
(i) railways in a class other than -
(A) first class; or
(B) an air conditioned coach;
(iii) metro, monorail or tramway;
(iv) inland waterways;

(v) public transport, other than predominantly fourism purpose, in a ves
between places located in India; and

(vi) metered cabs, radio taxis or auto rickshaws;
(p) Services by way of transportation of goods -
(i) by road except the services of -
(A) a goods transportation agency; or
(B) a courier agency;

(i) by an aircraft or a vessel from a place outsidia up to the customs statior
clearance in India; or

(iii) by inland waterways;
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(@) Funeral, burial, crematorium or mortuary sersidacluding transportation of t
deceased.

Exhibit A2 : Place of Provision of Services Rule012
Notification No. 28/2012 - Service Tax dated 20/61

G.S.R. (E).- In exercise of the powers conferrediysection (1) of section 66C and cla
(hhh) of subsection (2) of section 94 of the Finance Act, 1994l in supersession of 1
notification of the Government of India in the Mstriy of Finance, Department of Rever
number 9/200%T, dated the 3rd March, 2005 published in the @azef Indic
Extraordinary, Part Il, ...vide number G.S.R. 1%&) (lated the 3rd March, 2005 and
notification of the Government of India in the Mstriy of Finance, Department of Rever
number 11/2006T dated the 19th May, 2006 published in the Geazeit Indic
Extraordinary, Part I, Section 3, Sub-Sectignvide number G.S.R. 227 (E) dated the .
May, 2006.., except as respects things done orntennio be done before such superses
the Central Government hereby makes the followirigsr for the purpose of determinat
of the place of provision of services, namely:-

1. Short title, extent and commencement.{1) These rules may be called the Plac
Provision of Services Rules, 2012.

(2) They shall come into force on 1st day of Jaly]12.
2. Definitions.-In these rules, unless the context otherwise reguir
(8 "Act" means the Finance Act, 1994 (32 of 1994);

(b) "account" means an account bearing interesth® depositor, and includes
nonresident external account and a non-residemamdaccount;

(c) "banking company" has the meaning assigned ito étause &) of section 45A of th
Reserve Bank of India Act, 1934 (2 of 1934);

(d) "continuous journey” means a journey for whickirgle or more than one ticket
invoice is issued at the same time, either by @meice provider or through one ag
acting on behalf of more than one service provided which involves no stopo\
between any of the legs of the journey for whicle @ more separate tickets
invoices are issued,;

(e) "financial institution" has the meaning assignedt in clause ¢) of section 43-of the
Reserve Bank of India Act, 1934 (2 of 1934);

(M "intermediary” means a broker, an agent or ahgroperson, by whatever name cal
who arranges or facilitates a provision of a servi{bereinafter called the 'me
service) between two or more persons, but doesohtde a person who provides
main service on his account.;

(g) "leg of journey" means a part of the journeytthagins where passengers embai
disembark the conveyance, or where it is stoppedidav for its servicing or refuelin
and ends where it is next stopped for any of tippsposes;

(h) "location of the service provider" means-

(@) where the service provider has obtained a sinmglgistration, wheth
centralized or otherwise, the premises for whickhsuvegistration has be
obtained;

(b) where the service provider is not covered usdérclausesd):
(i) the location of his business establishment; or

(i) where the services are provided from a placerothan the busine
establishment, that is to say, a fixed establishresewhere, the locati
of such establishment; or
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(iii) where services are provided from more than @tabéshment, wheth
business or fixed, the establishment most directincerned with tr
provision of the service; and

(iv) in the absence of such places, the usual placesaence of the servi
provider.
(i) "location of the service receiver" means:-

(@ where the recipient of service has obtained rglsi registration, wheth
centralized or otherwise, the premises for whickhsvegistration has be
obtained;

(b) where the recipient of service is not coveredanrsub-clauseaf:

(i) the location of his business establishment; or
(i) where services are used at a place other tlhebubkiness establishme
that is to say, a fixed establishment elsewhere, ltdtation of suc
establishment; or
(iii) where services are used at more than one ediatgnt, whether busine

or fixed, the establishment most directly concermeth the use of tr
service; and

(iv) in the absence of such places, the usual plamsmence of the recipie
of service.

Explanation:-. For the purposes of clausds &nd (), "usual place of residence" in ¢
of a body corporate means the place where it isrparated or otherwise lega
constituted.

Explanation 2:-. For the purpose of clause),(in the case of telecommunicat
service, the usual place of residence shall béitheg address.

()) "means of transport” means any conveyance degigo transport goods or pers
from one place to another;

(K) "non-banking financial company" means-
(i) afinancial institution which is a company; or

(i) a nonbanking institution which is a company and whicls lze its princip:
business the receiving of deposits, under any seh@mnarrangement or in a
other manner, or lending in any manner; or

(iii) such other noranking institution or class of such institutioas, the Resen
Bank of India may, with the previous approval o¢ tientral Government a
by natification in the Official Gazette specify;

() "online information and database access orenatiservices" means providing dat:
information, retrievable or otherwise, to any persn electronic form through
computer network;

(m) "person liable to pay tax" shall mean the peiganle to pay service tax under sec
68 of the Act or under sub-clausd) (©f subfule (1) of rule (2) of the Service T
Rules, 1994;

(n) "provided" includes the expression "to be predd
(o) "received" includes the expression "to be resdiy
(p) "registration” means the registration under dutef the Service Tax Rules, 1994;

(@) "telecommunication service" means service of dagcription (including electror
mail, voice mail, data services, audio tex servigéteo tex services, radio paging
cellular mobile telephone services) which is madailable to users by means of
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transmission or reception of signs, signals, wgitimages and sounds or intelligenct
any nature, by wire, radio, visual or other electragnetic means but shall not incli
broadcasting services.

(r) words and expressions used in these rules andefioed, but defined in the Act, sk
have the meanings respectively assigned to theheiAct.

3. Place of provision generally.The place of provision of a service shall be treatmn o
the recipient of service:

Provided that in case the location of the servieeeiver is not available in the ordin
course of business, the place of provision shathbdocation of the provider of service.

4. Place of provision of performance based serviceg he place of provision of followir
services shall be the location where the servicegaetually performed, namely:-

(a) services provided in respect of goods that ageliired to be made physically availe
by the recipient of service to the provider of segyor to a person acting on behal
the provider of service, in order to provide theveee:

Provided that when such services are provided feomemote location by way
electronic means the place of provision shall lzeldtksation where goods are situate
the time of provision of service:

Provided further that this suie shall not apply in the case of a service mtediir
respect of goods that are temporarily imported Intha for repairs, reconditioning
reengineering for re-export, subject to conditiaasnay be specified in this regard.

(b) services provided to an individual, represerggber as the recipient of service ¢
person acting on behalf of the recipient, whichuresthe physical presence of
receiver or the person acting on behalf of the ivece with the provider for tr
provision of the service.

5. Place of provision of services relating to immable property.- The place of provisic
of services provided directly in relation to an imwable property, including servic
provided in this regard by experts and estate ag@ndvision of hotel accommodation b
hotel, inn, guest house, club or campsite, by wiatename called, grant of rights to
immovable property, services for carrying out or-acdination of construction wor
including architects or interior decorators, siallthe place where the immovable proper
located or intended to be located.

6. Place of provision of services relating to evesit The place of provision of servic
provided by way of admission to, or organizationafcultural, artistic, sporting, scientif
educational, or entertainment event, or a celelmatonference, fair, exhibition, or simi
events, and of services ancillary to such admisssball be the place where the ever
actually held.

7. Place of provision of services provided at moréhan one location.-Whereany servic
referred to in rules 4, 5, or 6 is provided at mivan one location, including a location in
taxable territory, its place of provision shall the location in the taxable territory where
greatest proportion of the service is provided.

8. Place of provision of services where provider @ahrecipient are located in taxable
territory.- Place of provision of a service, where the locabérthe provider of service
well as that of the recipient of service is in thgable territory, shall be the location of
recipient of service.

9. Place of provision of specified servicesFhe place of provision of following servic
shall be the location of the service provider:-

(&) Services provided by a banking company, or arfamal institution, or a nobanking
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financial company, to account holders;

(b) Online information and database access or vetrgervices;

(c) Intermediary services;

(d) Service consisting of hiring of means of trarrspapto a period of one month.

10. Place of provision of goods transportation serees.-The place of provision of servic
of transportation of goods, other than by way ofilnoa courier, shall be the place
destination of the goods:

Provided that the place of provision of servicegobds transportation agency shal
the location of the person liable to pay tax.

11. Place of provision of passenger transportatioservice.- The place of provision
respect of a passenger transportation service lsbdhe place where the passenger em
on the conveyance for a continuous journey.

12. Place of provision of services provided on bodra conveyance.Place of provision ¢
services provided on board a conveyance during cihierse of a passenger trans
operation, including services intended to be whalysubstantially consumed while
board, shall be the first scheduled point of deparof that conveyance for the journey.

13. Powers to notify description of services or abumstances for certain purposes.-

In order to prevent double taxation or n@axation of the provision of a service, or for
uniform application of rules, the Central Governmshall have the power to notify &
description of service or circumstances in whiah pitace of provision shall be the plact
effective use and enjoyment of a service.

14. Order of application of rules.-Notwithstanding anything stated in any rule, whitre
provision of a service is, prima facie, determieaipl terms of more than one rule, it shal
determined in accordance with the rule that octater among the rules that merit ec
consideration.

Exhibit A3 : Exemptions under Mega Notification.

A. The following taxable services have been exempinfthe whole of the service 1
leviable thereon under section 66B of the said ¥vide mega exemption notification 1
25/2012 - ST dated 20/6/12 namely:-

1. Services provided to the United Nations opectied international organization;

2. Health care services by a clinical establisiiman authorised medical practitione
para-medics;

3. Services by a veterinary clinic in relatiorh@alth care of animals or birds;

4. Services by an entity registered under sedti®A of the Income tax Act, 1961 (43
1961) by way of charitable activities;

5. Services by a person by way of-
(@) renting of precincts of a religious place mdantgeneral public; or
(b) conduct of any religious ceremony;
6. Services provided by-
(@ an arbitral tribunal to -
(i) any person other than a business entity; or

(i) a business entity with a turnover up to rupesslakh in the precedi
financial year;

(b) an individual as an advocate or a partnership 6f advocates by way of le
services to,-
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(i) an advocate or partnership firm of advocatesidnog legal services
(if) any person other than a business entity; or

(iii) a business entity with a turnover up to rupesslakh in the precedil
financial year; or

(c) a person represented on an arbitral tribunahtarbitral tribunal;

7. Services by way of technical testing or analyg newly developed drugs, includi
vaccines and herbal remedies, on human particifgnasclinical research organisat
approved to conduct clinical trials by the Drug @oller General of India;

8. Services by way of training or coaching inreational activities relating to arts, cult
or sports;

9. Services provided to or by an educationaltursin in respect of education exemg
from service tax, by way of,-

(b) auxiliary educational services; or
(c¢) renting of immovable property;
10. Services provided to a recognised sports bgey

(@ an individual as a player, referee, umpire, boac team manager f
participation in a sporting event organized by@gmized sports body;

(b) another recognised sports body;
11. Services by way of sponsorship of sportingheverganised,-

(@ by a national sports federation, or its afféidt federations, where t
participating teams or individuals represent arsgradit, state or zone;

(b) by Association of Indian Universities, Intgniversity Sports Board, Schc
Games Federation of India, All India Sports Couffiail the Deaf, Paralymp
Committee of India or Special Olympics Bharat;

(©) by Central Civil Services Cultural and Sportsat)

(d) as part of national games, by Indian Olympicaksstion; or

(e) under Panchayat Yuva Kreeda Aur Khel Abhiyaai{RA) Scheme;

12. Services provided to the Government, a loa#iaity or a governmental authority

way of construction, erection, commissioning, itlateon, completion, fitting ou
repair, maintenance, renovation, or alteration of-

(@) a civil structure or any other original works ané¢ predominantly for use ott
than for commerce, industry, or any other busimegsofession;

(b) a historical monument, archaeological site anams of national importanc
archaeological excavation, or antiquity specifiedier the Ancient Monumer
and Archaeological Sites and Remains Act, 1958{2D58);

(¢) a structure meant predominantly for useigsrf educational,iij a clinical, o
(iii) an art or cultural establishment;

(d) canal, dam or other irrigation works;

(e) pipeline, conduit or plant fori)( water supply i{) water treatment, orii{)
sewerage treatment or disposal; or

(H a residential complex predominantly meant folf-aee or the use of thi
employees or other persons specified in HExplanation 1 to clause 44 «
section 65 B of the said Act;

13. Services provided by way of construction, #o@¢ commissioning, installatio
completion, fitting out, repair, maintenance, resion, or alteration of,-
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(@) a road, bridge, tunnel, or terminal for roadnsj@ortation for use by gene
public;

(b) a civil structure or any other original worksriaéning to a scheme unc
Jawaharlal Nehru National Urban Renewal MissioRajiv Awaas Yojana;

(¢) a building owned by an entity registered undsatisn 12 AA of the Income t:
Act, 1961 (43 of 1961) and meant predominantly riigious use by genel
public;

(d) a pollution control or effluent treatment plaetcept located as a part c
factory; or

(e) a structure meant for funeral, burial or cremabf deceased,;

14. Services by way of construction, erection, ossioning, or installation of origin
works pertaining to,-

(@) an airport, port or railways, including monorailmetro;

(b) a single residential unit otherwise than asraqfaa residential complex;

(¢) low-cost houses up to a carpet area of 60 square nperdsuse in a housi
project approved by competent authority empoweredeu the 'Scheme

Affordable Housing in Partnership' framed by thenidiry of Housing an
Urban Poverty Alleviation, Government of India;

(d) postharvest storage infrastructure for agricultural duee including a co
storages for such purposes; or

() mechanised food grain handling system, machireryequipment for uni
processing agricultural produce as food stuff ediclg alcoholic beverages;

15. Temporary transfer or permitting the use gownent of a copyright covered un
clausesd) or (b) of subsection (1) of section 13 of the Indian Copyriglut,AL957 (1.
of 1957), relating to original literary, dramatianusical, artistic works «
cinematograph films;

16. Services by a performing artist in folk orsdeal art forms ofi} music, or {i) dance
or (iii) theatre, excluding services provided by suctstaats a brand ambassador;

17. Services by way of collecting or providing rselay an independent journalist, Pi
Trust of India or United News of India;

18. Services by way of renting of a hotel, innesfuhouse, club, campsite or of
commercial places meant for residential or lodgingposes, having declared tariff ¢
unit of accommodation below rupees one thousandi@gor equivalent;

19. Services provided in relation to serving abdoor beverages by a restaurant, e:
joint or a mess, other than those havindhe facility of air-conditioning or central air-
heating in any part of the establishment, at ame tduring the year, and)(a licenct
to serve alcoholic beverages;

20. Services by way of transportation by rail aregsel from one place in India to ano
of the following goods -

(@) petroleum and petroleum products falling undea@er heading 2710 and 2
of the First Schedule to the Central Excise Takdt, 1985 (5 of 1986);

(b) relief materials meant for victims of naturalmanmade disasters, calamiti
accidents or mishap;

(c) defence or military equipments;
(d) postal mail or mail bags;
(e) household effects;
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(f) newspaper or magazines registered with the Ragisf Newspaper
(9) railway equipments or materials;
(h) agricultural produce;

() foodstuff including flours, tea, coffee, jaggesugar, milk products, salt a
edible oil, excluding alcoholic beverages; or

() chemical fertilizer and oilcakes;
21. Services provided by a goods transport agbpayay of transportation of -
(@ fruits, vegetables, eggs, milk, food grains vlsps in a goods carriage;

(b) goods where gross amount charged for the tratamm of goods on
consignment transported in a single goods carridges not exceed o
thousand five hundred rupees; or

(c) goods, where gross amount charged for trandpmrtaf all such goods for
single consignee in the goods carriage does naeekcupees seven hund
fifty;

22. Services by way of giving on hire-

(@) to a state transport undertaking, a motor vehioleant to carry more th
twelve passengers; or

(b) to a goods transport agency, a means of trategpmsr of goods;
23. Transport of passengers, with or without aquamred belongings, by -

(@) air, embarking from or terminating in an airpddcated in the state
Arunachal Pradesh, Assam, Manipur, Meghalaya, MimprNagaland, Sikkir
orTripura or at Bagdogra located in West Bengal;

(b) a contract carriage for the transportation of$sgagers, excluding touris
conducted tour, charter or hire; or

(c) ropeway, cable car or aerial tramway;
24. Services by way of vehicle parking to generablic excluding leasing of space to
entity for providing such parking facility;
25. Services provided to Government, a local aitthor a governmental authority by w
of -

(@) carrying out any activity in relation to any fition ordinarily entrusted to
municipality in relation to water supply, publicdith, sanitation conservan:
solid waste management or slum improvement andagiadion; or

(b) repair or maintenance of a vessel or an aircraft
26. Services of general insurance business prowdder following schemes -
(@ Hut Insurance Scheme;

(b) Cattle Insurance under Swarnajaynti Gram Swanox@jna (earlier known
Integrated Rural Development Programme);

(¢) Scheme for Insurance of Tribals;

(d) Janata Personal Accident Policy and Gramin AaidPolicy;
(e) Group Personal Accident Policy for Self-Employ®dmen;
(H Agricultural Pumpset and Failed Well Insurance;

(9) premia collected on export credit insurance;

(h) Weather Based Crop Insurance Scheme or the MddNational Agriculture
Insurance Scheme, approved by the Government @ knad implemented |
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the Ministry of Agriculture;
(i) Jan Arogya Bima Policy;
() National Agricultural Insurance Scheme (Rashtiyrishi Bima Yojana);
(k) Pilot Scheme on Seed Crop Insurance;
() Central Sector Scheme on Cattle Insurance;
(m) Universal Health Insurance Scheme;
(n) Rashtriya Swasthya Bima Yojana; or
(0) Coconut Palm Insurance Scheme;

27. Services provided by an incubatee up to d tatmover of fifty lakh rupees in
financial year subject to the following conditiomsmely:-

(@ the total turnover had not exceeded fifty laklpees during the preced
financial year; and

(b) a period of three years has not been elapsed fine date of entering into
agreement as an incubatee;

28. Service by an unincorporated body or a nopfit entity registered under any law
the time being in force, to its own members by wyeimbursement of charges
share of contribution -

(@) as atrade union;

(b) for the provision of carrying out any activityhigh is exempt from the levy
service tax; or

(©) up to an amount of five thousand rupees per mpat member for sourcing
goods or services from a third person for the commse of its members ir
housing society or a residential complex;

29. Services by the following persons in respectiapacities -
(@) sub-broker or an authorised person to a stockdsr
(b) authorised person to a member of a commodithaxge;
(¢) mutual fund agent to a mutual fund or asset mament company;
(d) distributor to a mutual fund or asset manageroentpany;
(e) selling or marketing agent of lottery ticketsatalistributer or a selling agent;
() selling agent or a distributer of SIM cards echrarge coupon vouchers;

(g) business facilitator or a business correspontierg banking company or
insurance company, in a rural area; or

(h) subeontractor providing services by way of works cantr to anothe
contractor providing works contract services whach exempt;

30. Carrying out an intermediate production preaesjob work in relation to -
(@) agriculture, printing or textile processing;

(b) cut and polished diamonds and gemstones; on plad studded jewellery
gold and other precious metals, falling under Céatl of the Central Exci
TariffAct,1985(50f1986);

(c) any goods on which appropriate duty is payallehle principal manufacture
or

(d) processes of electroplating, zinc plating, amodj, heat treatment, powc
coating, painting including spray painting or atack, during the course
manufacture of parts of cycles or sewing machir@s an aggregate value
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31.

32.

33.
34.

35.

36.

37.

38.

39.

taxable service of the specified processes of amaied and fifty lakh rupees ir
financial year subject to the condition that suajgragate value had r
exceeded one hundred and fifty lakh rupees duhagteceding financial year,

Services by an organiser to any person inecspf a business exhibition held outs
India;

Services by way of making telephone calls from

(@) departmentally run public telephone;

(b) guaranteed public telephone operating onlydoal calls; or

(c) free telephone at airport and hospital wheréitle are being issued;
Services by way of slaughtering of bovine aign
Services received from a provider of serviz@ted in a non- taxable territory by-

(@ Government, a local authority, a governmentahauity or an individual i
relation to any purpose other than commerce, imgustany other business
profession;

(b) an entity registered under section 12AA of theome tax Act, 1961 (43
1961) for the purposes of providing charitable\atigis; or

(c) a person located in a non-taxable territory;

Services of public libraries by way of lendinfy books, publications or any otl
knowledge- enhancing content or material;

Services by Employees' State Insurance Cdiporéo persons governed under
Employees' Insurance Act, 1948 (34 of 1948);

Services by way of transfer of a going concessha whole or an independent

thereof;

Services by way of public conveniences suclprasision of facilities of bathroor
washrooms, lavatories, urinal or toilets;

Services by a governmental authority by wagrof activity in relation to any functi
entrusted to a municipality under article 243 Wha Constitution.

B. Definitions. - For the purpose of the notification, unless thatext otherwise require
certain terms used in the notification have bedimeé in the notification itself-

(a) "advocate" has the meaning assigned to it insaah) of subsection (1) of section

of the Advocates Act, 1961 (25 of 1961);

(b) "appropriate duty" means duty payable on manufacor production under a Cen

(©)

Act or a State Act, but shall not include ‘Nil'eatf duty or duty wholly exempt;

"arbitral tribunal" has the meaning assignedtto clause ¢) of section 2 of th
Arbitration and Conciliation Act, 1996 (26 of 1996)

(d) "authorised medical practitioner" means a mddicactitioner registered with any

(€)

(f)
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the councils of the recognised system of medicestablished or recognized by lav
India and includes a medical professional havirgyrdquisite qualification to practi
in any recognised system of medicines in India essgmy law for the time being
force;

"authorised person” means any person who isiafgmb as such either by a st
broker (including trading member) or by a membea @ommodity exchange and w
provides access to trading platform of a stock argle or a commodity exchange a
agent of such stock broker or member of a commakthange,;

"auxiliary educational services" means any s&wirelating to imparting any sk
knowledge, education or development of course conve any other knowledge -
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enhancement activity, whether for the studentderfaculty, or any other services wr
educational institutions ordinarily carry out thexlves but may obtain as outsour
services from any other person, including servioglating to admission to su
institution, conduct of examination, catering foetstudents under any midday m
scheme sponsored by Government, or transportatistudents, faculty or staff of su
institution;

(g) "banking company" has the meaning assigned ito gtause 4) of section 45A of th
Reserve Bank of India Act, 1934(2 of 1934);

(h) "brand ambassador" means a person engageddimogion or marketing of a brand
goods, service, property or actionable claim, eeemndorsement of name, includir
trade name, logo or house mark of any person;

(i) "business facilitator or business corresponder@ans an intermediary appointed ui
the business facilitator model or the businessespondent model by a bank
company or an i Bank of India;

() "clinical establishment" means a hospital, mgshome, clinic, sanatorium or &
other institution by, whatever name called, thdersf services or facilities requiri
diagnosis or treatment or care for illness, injudgformity, abnormality or pregnar
in any recognised system or medicines in India,aomplace established as
independent entity or a part of an establishmemfory out diagnostic or investigat
services of diseases;

(k) "charitable activities" means activities relgtio -
(i) public health by way of -

(@) care or counseling of)(terminally ill persons or persons with se\
physical or mental disabilityjij persons afflicted with HIV or AIDS,
(iii) persons addicted to a dependefaeling substance such as narcc
drugs or alcohol; or

(b) public awareness of preventive health, familgnpiing or prevention
HIV infection;

(i) advancement of religion or spirituality;
(iii) advancement of educational programmes or s&iletbpment relating to,-
(a) abandoned, orphaned or homeless children;
(b) physically or mentally abused and traumatizedqes;
(c) prisoners; or
(d) persons over the age of 65 years residing ural area;
(iv) preservation of environment including waterstedgsts and wildlife; or
(v) advancement of any other object of general puldllity up to a value of,-

(@) eighteen lakh and seventy five thousand rupeestie year 20123
subject to the condition that total value of suchvaties had not exceed
twenty five lakhs rupees during 2011-12;

(b) twenty five lakh rupees in any other financiahy subject to the conditi
that total value of such activities had not exceetgenty five lakh
rupees during the preceding financial year;

() "commodity exchange" means an association asetkein section 2jJ and recognize
under section 6 of the Forward Contracts (Reguiatiat, 1952 (74 of 1952);

(m) "contract carriage" has the meaning assigneit ito clause (7) of section 2 of t
Motor Vehicles Act, 1988 (59 of 1988);
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(n) "declared tariff" includes charges for all amms provided in the unit |
accommodation (given on rent for stay) like furnguairconditioner, refrigerators
any other amenities, but without excluding any aist offered on the publish
charges for such unit;

(o) "distributor or selling agent" has the meanisgigned to them in clause) ©f the rule
2 of the Lottery (Regulation) Rules, 2010 notifieg the Government of India in t
Ministry of Home Affairs, published in the Gazetté India, Extraordinary, Pait;
Section 3, Sub-sectiom)(vide number G.S.R. 278(E), dated the 1st April, 2010
shall include distributor or selling agent authedsy the lottery- organising State;

(p) "general insurance business" has the meaningnaskto it in clauseg of section 3 ¢
General Insurance Business (Nationalisation) A27,21(57 of 1972);

(@) "general public® means the body of people agdasufficiently defined by sor
common quality of public or impersonal nature;

(r) "goods carriage" has the meaning assigneditociause (14) of section 2 of the Mc
Vehicles Act, 1988 (59 of 1988);

() "governmental authority" means a board, or ahaity or any other body establist
with 90% or more participation by way of equityamntrol by Government and set
by an Act of the Parliament or a State Legislatarearry out any function entrustec
a municipality under article 243W of the Constibunti

(t) "health care services" means any service by efajiagnosis or treatment or care
illness, injury, deformity, abnormality or pregngni any recognised system
medicines in India and includes services by wayrarisportation of the patient to ¢
from a clinical establishment, but does not inclbdé transplant or cosmetic or pla:
surgery, except when undertaken to restore ordonsruct anatomy or functions
body affected due to congenital defects, developah@bnormalities, injury or trauma;

(u) "incubatee" means an entrepreneur located withen premises of a Technolc
Business Incubator (TBI) or Science and Technolggyrepreneurship Park (STE
recognised by the National Science and Technologlyepreneurship Developme
Board (NSTEDB) of the Department of Science andhihetogy, Government of Ind
and who has entered into an agreement with theof Bhe STEP to enable himsell
develop and produce hi-tech and innovative proclucts

(v) "insurance company" means a company carryinfffemnsurance business or gent
insurance business;

(w) "legal service" means any service provided ifatren to advice, consultancy
assistance in any branch of law, in any manneriaciddes representational servi
before any court, tribunal or authority;

(x) "life insurance business" has the meaning assida it in clause (11) of section 2
the Insurance Act, 1938 (4 of 1938);

(y) "original works" means has the meaning assigoetin Rule 2A of the Service T
(Determination of Value) Rules, 2006;

(2 "principal manufacturer” means any person whis geods manufactured or proces
on his account from another person;

(za) "recognized sports body" meansi} the Indian Olympic Associationji) Sports
Authority of India, (ii) a national sports federation recognised by thaidy of
Sports and Youth Affairs of the Central Governmemi its affiliate federationsivj
national sports promotion organisations recognibgdthe Ministry of Sports ar
Youth Affairs of the Central Governmeny) the International Olympic Association
a federation recognised by the International Olym#Association or\f) a federation ¢
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a body which regulates a sport at internationadllewnd its affiliated federations or boc
regulating a sport in India;

(zb) "religious place" means a place which is prifgameant for conduct of prayers
worship pertaining to a religion, meditation, oirgpality;

(zc) "residential complex” means any complex compgsof a building or building
having more than one single residential unit;

(zd) "rural area” means the area comprised in agéllas defined in land revenue recc
excludingthe area under any municipal committee, municipaparation, town are
committee, cantonment board or notified area cotemeiitor any area that may
notified as an urban area by the Central GovernmeatState Government;

(ze) "single residential unit" means a setfntained residential unit which is designed
use, wholly or principally, for residential purpgder one family;

() "specified international organization” meansiternational organization declared
the Central Government in pursuance of sectiontBefJnited Nations (Privileges &
Immunities) Act, 1947 (46 of 1947), to which thewsions of the Schedule to the ¢
Act apply;

(zg) "state transport undertaking" has the meanisggasd to it in clause (42) of sectio
of the Motor Vehicles Act, 1988 (59 of 1988);

(zh) "sub-broker" has the meaning assigned to ituh-cdause (gc) of clause 2 of i
Securities and Exchange Board of India (Stock Breked Sulizrokers) Regulation
1992;

(z)) "trade union" has the meaning assigned to itlause K) of section 2 of the Trau
Unions Act, 1926(16 of 1926).

C. This notification shall come into force on the day of July, 2012,

1 A 'Global Contract or Agreement' is betweei fparent companies for provision
services from one to the other, where actual prawvi®f services is to be made
subordinate offices of the recipient company iriedlént tax jurisdictions.

2 A 'Global Framework Agreement' is between prawent companies for provision
services, but here, the ‘framework agreement' sphcifies the broad terms of
agreement i.e. fees, terms and conditions, thefistcipient branches/offices or e\
the details of provision of services to be madee $hbsidiaries in different locatic
then enter into separate and independent busigessmaents, for provision of servit
and payments.
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